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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-22523; Directorate
Identifier 2005-NM-058-AD; Amendment
39-17379; AD 2013-05-07]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 767
airplanes. This AD was prompted by
reports of stiff operation of the elevator
pitch control system and jammed
elevator controls. This AD requires
replacing pressure seal assemblies;
doing repetitive inspections for dirt,
loose particles, or blockage of the
flanged tube and drain hole for the
pressure seals, and corrective action if
necessary; replacing the aft air-intake
duct assembly with a new or modified
assembly and installing a dripshield;
and installing gutters on the horizontal
stabilizer center section and modifying
the side brace fittings. We are issuing
this AD to prevent moisture from
collecting and freezing on the elevator
control system components, which
could limit the ability of the flightcrew
to make elevator control inputs and
result in reduced controllability of the
airplane.

DATES: This AD is effective April 25,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of April 25, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing

Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—-5680; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Kelly McGuckin, Aerospace Engineer,
Systems and Equipment Branch, ANM—
1308, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: (425) 917—
6490; fax: (425) 917-6590; email:
Kelly.McGuckin@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 to include an
airworthiness directive (AD) that would
apply to the specified products. That
SNPRM published in the Federal
Register on August 9, 2012 (77 FR
47563). The original NPRM (70 FR
56386, September 27, 2005) proposed to
require drilling a drain hole in the
flanged tubes for certain elevator control
cable aft pressure seals; doing repetitive
inspections for dirt, loose particles, or
blockage of the flanged tube and drain
hole for the pressure seals, and
corrective action if necessary; replacing
the aft air-intake duct assembly with a
new or modified assembly and
installing a dripshield; and installing
gutters on the horizontal stabilizer

center section and modifying the side
brace fittings. The SNPRM proposed to
revise the NPRM by requiring
replacement of pressure seal assemblies,
rather than the proposed drilling of
drain holes; revising a certain
compliance time and inspection type;
adding certain optional actions; and
revising the applicability.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the SNPRM (77 FR 47563,
August 9, 2012) and the FAA’s response
to each comment. One commenter,
Natalia Budyldina, stated the SNPRM is
significant since it is related to airplane
safety, would let the pilot better control
the airplane, and would reduce airplane
delays due to technical problems.

Request To Allow Installing New or
Modified Aft Air-Intake Duct
Assemblies

UPS requested that we revise
paragraph (i) of the SNPRM (77 FR
47563, August 9, 2012) to clarify if
operators are allowed to install a “new
or reworked duct” on all affected
airplanes or if operators must strictly
follow the service information. UPS
stated that paragraph (i) of the SNPRM
requires installation of a “new or
modified” aft air-intake duct assembly
in accordance with Boeing Service
Bulletin 767-49A0035, Revision 2,
dated June 2, 2006, which specifies to
install a new duct assembly on the first
airplane modified in an operator’s fleet
and to install reworked duct assemblies
on the operator’s remaining fleet.

We agree that installing either new or
reworked duct assemblies on all
airplanes in an operator’s fleet addresses
the identified unsafe condition. We
have revised paragraph (i) of this AD to
refer to new paragraph (k)(8) of this AD,
which states that where Boeing Service
Bulletin 767-49A0035, Revision 2,
dated June 2, 2006, specifies installing
a new aft air-intake duct assembly on
the first airplane in each operator’s fleet
and installing a reworked aft air-intake
duct assembly on all remaining
airplanes in each operator’s fleet, this
AD requires installing either a new or
reworked aft air-intake duct assembly
on all airplanes.
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Request To Extend Compliance Time

Boeing requested that, for airplanes
on which Boeing Service Bulletin 767—
27A0219 has been done, we extend the
compliance time specified in paragraph
(g)(1)(ii) of the SNPRM (77 FR 47563,
August 9, 2012) from 6 months to 24
months after the effective date of the AD
for the inspections specified in Boeing
Service Bulletin 767—27—-0204, Revision
2, dated August 16, 2011; and Boeing
Service Bulletin 767—-27-0205, Revision
2, dated August 30, 2011. Boeing stated
that the 24-month compliance time,
which will allow operators to
incorporate the drain hole inspection
into a standard maintenance interval, is
supported by the Boeing analysis in
which the compliance recommendation
for Boeing Service Bulletin 767-27—
0204, Revision 2, dated August 16,
2011; and Boeing Service Bulletin 767-
27-0205, Revision 2, dated August 30,
2011, was formulated.

We agree. We have determined that,
for airplanes on which Boeing Service
Bulletin 767—27A0219 has been done as
of the effective date of this AD, a
compliance time of within 24 months
will provide an acceptable level of
safety for accomplishing the inspection
required by paragraph (g) of this AD. We
have revised paragraph (g)(1) of this AD
accordingly (and removed paragraphs
(g)(1)() and (g)(1)(ii) of the SNPRM (77
FR 47563, August 9, 2012)).

Request To Add Exception for Group 4
Airplanes Identified in Boeing Service
Bulletin 767-27A0224, Revision 1,
Dated December 16, 2011

Boeing requested that we add an
exception for Group 4 airplanes
identified in Boeing Service Bulletin
767—27A0224, Revision 1, dated
December 16, 2011, to allow operators
that have replaced the configuration
having two seal plates (part numbers
(P/Ns) 255T4847—1 and 65—-28174-1)
with the configuration having one seal
plate (P/N 255T4847-5) to omit the
removal/installation of the kept part,
named “SEAL PLATE ASSEMBLY,”
while performing Figures 7 through 10
of Boeing Service Bulletin 767—
27A0224, Revision 1, dated December
16, 2011. Boeing also stated that Group
1 though 3 airplanes can use the two-
part configuration as an alternative to
the one-part configuration while
performing Figure 1 and Figures 4
through 6 of Boeing Service Bulletin
767—27A0224, Revision 1, dated
December 16, 2011. Boeing stated the
installation of P/N 255T4847-5 is
equivalent to the combination of P/Ns
255T4847-1 and 65—28174-1 for the
purposes of Boeing Service Bulletin

767—-27A0224, Revision 1, dated
December 16, 2011.

We agree to add an exception to this
AD, for the reasons provided by the
commenter. We have revised paragraphs
(h) and (1) of this AD to refer to new
paragraphs (k)(9) and (k)(10) of this AD:

e Paragraph (k)(9) of this AD
specifies, for Group 4 airplanes, as
identified in Boeing Service Bulletin
767—27A0224, Revision 1, dated
December 16, 2011, that where Figures
7 through 10 of Boeing Service Bulletin
767—27A0224, Revision 1, dated
December 16, 2011, specify to replace
the seal plate assembly, this AD allows
replacing the configuration having two
seal plates, P/Ns 255T4847—1 and 65—
28174-1, with the configuration having
one seal plate, P/N 255T4847-5.

e Paragraph (k)(10) to this AD
specifies, for Group 1 through 3
airplanes, as identified in Boeing
Service Bulletin 767-27A0224, Revision
1, dated December 16, 2011, that where
Figures 1 and Figures 4 through 6 of
Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011,
specify to replace the seal plate, this AD
allows replacing the configuration
having one seal plate, P/N 255T4847-5,
with the configuration having two seal
plates, P/Ns 255T4847—-1 and 65—
28174-1.

Request for Exception To Allow
Installation of Clamp

Boeing requested that we allow
installation of a clamp, P/N AN735—(),
having a larger diameter than the clamp
specified in steps 8 and 9 of Figure 4
and steps 8 and 9 of Figure 8 of Boeing
Service Bulletin 767-27A0224, Revision
1, dated December 16, 2011. Boeing
stated that the existing flanged tube may
have a repair that increases its diameter
and that installation of a clamp, P/N
AN735—(), of increased diameter would
be necessary in order to meet the clamp
installation specifications.

We agree to allow installation of the
larger clamps, P/N AN735—(), as
requested. We have revised paragraphs
(h) and (1) to refer to new paragraph
(k)(11) of this AD, which specifies that
where steps 8 and 9 of Figure 4 and
steps 8 and 9 of Figure 8 of Boeing
Service Bulletin 767-27A0224, Revision
1, dated December 16, 2011, specify
installing clamp P/N AN735-16, this
AD allows, for airplanes having
increased diameter of the flanged tube
due to a repair, installation of a clamp,
P/N AN735—(), that has a larger
diameter than P/N AN735-16.

Request To Allow Substitute Fasteners

Boeing requested that we allow
substitute fasteners (bolts) for the bolts

specified in Figures 6 and 10 of Boeing
Service Bulletin 767-27A0224, Revision
1, dated December 16, 2011. Boeing
stated that bolts, P/N BACB30NT3K(),
BACB30LK3—(), BACB30ZG3—(), and
NAS623-3—(), are substitutes for the
bolts specified in steps 1 and 4 of Figure
6 and steps 1 and 4 of Figure 10 of
Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011.
Boeing stated that airplanes were
delivered with those other equivalent
part numbers and that the structural
repair manual may not specify that
these bolts are acceptable substitutes.
We agree to add an exception to this
AD for the reason provided by the
commenter. We have revised paragraphs
(h) and (1) to refer to new paragraph
(k)(12) of this AD, which specifies that
where steps 1 and 4 of Figure 6 and
steps 1 and 4 of Figure 10 of Boeing
Service Bulletin 767-27A0224, Revision
1, dated December 16, 2011, specify
installing bolts, this AD allows
installation of bolts having P/N
BACB30ONT3K(), BACB30LK3—(),
BACB30ZG3-(), or NAS623—3—().

Request To Allow Exception for
Operators That Have Done a
Replacement

Boeing requested that we add an
exception for airplanes identified as
Group 1, Configuration 2 through 4
airplanes, Group 2 and 3 airplanes, and
Group 4, Configuration 2 through 4
airplanes, in Boeing Service Bulletin
767-27A0224, Revision 1, dated
December 16, 2011 (we referred to that
service bulletin as the appropriate
source of service information for
accomplishing the replacement required
by paragraph (h) of the SNPRM (77 FR
47563, August 9, 2012), and the optional
replacement specified in paragraph (1) of
the SNPRM). Boeing stated the
exception would allow operators that
replaced a flanged tube with a new
flanged tube as a repair (after
accomplishing Boeing Service Bulletin
767—-27A0224, Revision 1, dated
December 16, 2011) to install the
replacement flanged tube without
restoring the drain hole and clamp.
Boeing stated that replacement flanged
tubes do not have a pre-drilled drain
hole, and it is unnecessary to restore the
configuration with the drain hole and
clamp to cover the drain hole.

We disagree with the request to add
an exception to this AD for operators
that have accomplished the replacement
specified in paragraph (h) or () of this
AD. Boeing did not submit information
(e.g., what specific replacement parts
are acceptable) to substantiate that this
method of compliance with paragraphs
(h) and (1) of this AD addresses the
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identified unsafe condition. Once we
issue this AD, any person may request
approval of an AMOC under the
provisions of paragraph (n) of this AD.
We have not changed this AD in this
regard.

Request To Confirm Credit for a Certain
Boeing Service Bulletin

United Airlines requested we confirm
that credit is provided for previous
accomplishment of Boeing Service
Bulletin 767-51A0027, Revision 1,
dated October 12, 2006. United Airlines
noted that paragraph (m)(4) of the
SNPRM (77 FR 47563, August 9, 2012)
provides credit for Boeing Alert Service
Bulletin 767-51A0027, dated December
9, 2004.

We agree to clarify. This AD does
provide credit for previous
accomplishment (i.e., before the
effective date of this AD) of Boeing
Service Bulletin 767-51A0027, Revision
1, dated October 12, 2006 (the
appropriate source of service
information for certain Model 767-200,
—300, and —300F series airplanes for
accomplishing the actions required by
paragraph (j) of this AD). Paragraph (f)
of this AD states: “Comply with this AD
within the compliance times specified,
unless already done.” The intent of
paragraph (f) of this AD is to allow
credit for previous accomplishment of
the service information required by the
AD.

For previous issues of required
service information, each AD specifies
in a separate paragraph whether credit
is given for those previous issues.
Paragraph (m)(4) of this AD provides
credit for Boeing Alert Service Bulletin
767-51A0027, dated December 9, 2004,
which is the previous issue of the
required service bulletin, Boeing Service
Bulletin 767-51A0027, Revision 1,
dated October 12, 2006. We have not
changed this AD in this regard.

Request To Clarify Paragraphs (g) and
(h) of the SNPRM (77 FR 47563, August
9, 2012)

UPS requested that we clarify the
requirements of paragraphs (g) and (h)
of the SNPRM (77 FR 47563, August 9,
2012). UPS stated that paragraph (g) of
the SNPRM requires inspections in
accordance with the work instructions
contained in Boeing Service Bulletin
767—-27-0204, Revision 2, dated August
16, 2011, and that Boeing Service
Bulletin 767—27-0204, Revision 2, dated
August 16, 2011, lists Boeing Service
Bulletin 767-27A0219, Revision 1,
dated February 12, 2009, as a
“concurrent requirement.” UPS asked if

the intent of paragraph (g) of the
SNPRM is to mandate the inspections
without the “concurrent requirement”’
of the modification specified in Boeing
Service Bulletin 767—27A0219, Revision
1, dated February 12, 2009. UPS stated
that if the intent is to require the
inspections and the modifications, then
paragraph (h) of the SNPRM should
read: ““Accomplishing this replacement
terminates the inspections and
modification required by paragraph (g)
of this AD.”

We agree to clarify. Paragraph (g) of
this AD requires that inspections
specified in Boeing Service Bulletin
767—27-0204, Revision 2, dated August
16, 2011, be done. The compliance time
for doing those inspections is dependent
on whether or not any revision of
“Boeing Service Bulletin 767-27A0219”
has been done, as specified in
paragraphs (g)(1) and (g)(2) of this AD;
however, paragraph (g) of this AD does
not require that the modification
specified in Boeing Service Bulletin
767—27A0219, Revision 1, dated
February 12, 2009, must be done. We
have not changed this AD in this regard.

Request for Flexibility in Use of
Abrasive

UPS requested that we allow
flexibility in the use of abrasive
specified in Figure 5 of Boeing Service
Bulletin 767-27A0224, Revision 1,
dated December 16, 2011. UPS stated
that paragraph (h) of the SNPRM (77 FR
47563, August 9, 2012) would require
accomplishment of that service bulletin.
(Paragraph (1) of the SNPRM would also
require that service bulletin, if the
actions in paragraph (1) of the SNPRM
are done.) UPS stated that Figure 5
specifies to use an abrasive to prepare
for adhesive application and that “80-
grit is recommended.” UPS also noted
that Figure 5 refers to standard overhaul
practices manual (SOPM) 20-50-12 for
adhesive mixing and surface cleaning.
UPS asked if operators are allowed the
flexibility offered by the SOPM.

We agree that there is flexibility in the
use of abrasive specified in Figure 5 of
Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011.
There is no requirement in this AD that
mandates the use of 80-grit abrasive. As
noted by the commenter, Figure 5 of
Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011,
only recommends the use of 80-grit
abrasive and includes a reference to
SOPM 20-50-12. Similarly, Figures 4, 8,
and 9 of Boeing Service Bulletin 767—
27A0224, Revision 1, dated December
16, 2011, only recommend the use of 80-

grit abrasive. Operators may use an
abrasive of the specific grit referenced in
SOPM 20-50-12 to accomplish the
actions specified in steps 1 and 2 of
Figures 4, 5, 8, and 9 of Boeing Service
Bulletin 767-27A0224, Revision 1,
dated December 16, 2011. We have not
changed this AD in this regard.

Request To Revise Effectivity Listed in
the Preamble of the SNPRM (77 FR
47563, August 9, 2012)

Boeing requested that we revise the
effectivity for Boeing Service Bulletin
767—-27—-0204, Revision 2, dated August
16, 2011, specified in the “Actions
Since Previous NPRM (70 FR 56386,
September 27, 2005) was Issued”
section of the preamble of the SNPRM
(77 FR 47563, August 9, 2012). Boeing
stated that the effectivity listed in the
SNPRM should be revised to include
line numbers 972 through 974 to match
the effectivity listed in Boeing Service
Bulletin 767—-27—-0204, Revision 2, dated
August 16, 2011.

We acknowledge that the effectivity of
Boeing Service Bulletin 767-27-0204,
Revision 2, dated August 16, 2011, is
line numbers 225, 226, 228 through 717,
and 719 through 971, except airborne
warning and control system (AWACS)
airplanes; and line numbers 972 through
974. However, the “Actions Since
Previous NPRM (70 FR 56386,
September 27, 2005) was Issued”
section of the SNPRM (77 FR 47563,
August 9, 2012) is not restated in this
AD. We have not changed this AD in
this regard.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the SNPRM (77 FR
47563, August 9, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the SNPRM (77 FR 47563,
August 9, 2012).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects about
400 airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:
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ESTIMATED COSTS

Action Labor cost Parts cost Cost per product Cg;&;?gto%ss'
Inspection of the flanged tube | 2 work-hours x $85 per hour $0 | $170 per inspection cycle ...... $51,000 per inspection cycle.
and drain hole (300 air- = $170 per inspection cycle.
planes).
Pressure seal replacement 7 work-hours x $85 per hour 261 | $856 .ooeeeeeeieeeeeeeeeeeeeeea, $256,800.
(300 airplanes). = $595.
Aft air-intake duct assembly 3 work-hours x $85 per hour 1,462 | $1,717 e $614,686.
replacement and dripshield = $255.
installation (358 airplanes).
Horizontal stabilizer gutter in- | 12 work-hours x $85 per hour 1,902 | $2,922 .....oooiiieeeeeeeene $1,034,388.
stallation and modification = $1,020.
of the side brace fittings
(354 airplanes).

We estimate the following costs to do
any necessary cleaning that would be

required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need this cleaning.

Labor cost

Cost per

Parts cost product

Cleaning

1 work-hour x $85 per hour = $85

...................... $0

$85

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-05-07 The Boeing Company:
Amendment 39-17379; Docket No.
FAA-2005-22523; Directorate Identifier
2005-NM-058—-AD.

(a) Effective Date
This AD is effective April 25, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 767-200, —300, —300F, and —400ER
series airplanes, certificated in any category;
as identified in the service information
specified in paragraphs (c)(1), (c)(2), (c)(3),
(c)(4), (c)(5), and (c)(6) of this AD.

(1) Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011.

(2) Boeing Service Bulletin 767-49A0035,
Revision 2, dated June 2, 2006.

(3) Boeing Service Bulletin 767-27-0204,
Revision 2, dated August 16, 2011.

(4) Boeing Service Bulletin 767-27-0205,
Revision 2, dated August 30, 2011.

(5) Boeing Service Bulletins 767-51A0027,
Revision 1, dated October 12, 2006.

(6) Boeing Service Bulletin 767-51A0028,
Revision 1, dated October 12, 2006.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 27, Flight controls; 49, Airborne
auxiliary power; and 51, Standard practices/
structures.

(e) Unsafe Condition

This AD was prompted by reports of stiff
operation of the elevator pitch control system
and jammed elevator controls. We are issuing
this AD to prevent moisture from collecting
and freezing on the elevator control system
components, which could limit the ability of
the flightcrew to make elevator control inputs
and result in reduced controllability of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Inspections and Corrective Actions

For airplanes identified in Boeing Service
Bulletin 767-27-0204, Revision 2, dated
August 16, 2011; and Boeing Service Bulletin
767-27-0205, Revision 2, dated August 30,
2011: At the applicable time specified in
paragraph (g)(1) or (g)(2) of this AD, do a
general visual inspection for dirt, loose
particles, and blockage of the flanged tube
and drain hole for the E1A and E1B elevator
control cable aft pressure seals, and all
applicable corrective actions, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 767-27-0204,
Revision 2, dated August 16, 2011 (for Model
767-200, —300, and —300F series airplanes);
or Boeing Service Bulletin 767-27-0205,
Revision 2, dated August 30, 2011 (for Model
767—400ER series airplanes). Do all
applicable corrective actions before further
flight. Repeat the inspection thereafter at
intervals not to exceed 24 months.

(1) For airplanes on which Boeing Service
Bulletin 767—27A0219 has been done as of
the effective date of this AD: Within 24
months after the effective date of this AD.

(2) For airplanes on which Boeing Service
Bulletin 767—27A0219 has not been done as
of the effective date of this AD: Do the
inspection at the time specified in paragraph
(g)(2)() or (g)(2)(ii) of this AD, whichever
occurs later.

(i) Within 24 months after the effective
date of this AD.

(ii) Within 24 months since the date of
issuance of the original airworthiness
certificate or the date of issuance of the
original export certificate of airworthiness.

(h) Replacement—Pressure Seal Assemblies

For Group 1, Configuration 1 and 2
airplanes; Group 2, Configuration 1 airplanes;
and Group 4, Configuration 1 and 2
airplanes; as identified in Boeing Service
Bulletin 767-27A0224, Revision 1, dated
December 16, 2011: Within 24 months after
the effective date of this AD, replace the two
existing pressure seal assemblies for the left
elevator control cables at the aft pressure
bulkhead, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 767-27A0224, Revision 1,
dated December 16, 2011, except as provided
by paragraphs (k)(9), (k)(10), (k)(11), and
(k)(12) of this AD. Accomplishing this
replacement terminates the inspections
required by paragraph (g) of this AD.

(i) Replacement—Air-Intake Duct Assembly
and Installation—Dripshield

For airplanes identified in Boeing Service
Bulletin 767—49A0035, Revision 2, dated
June 2, 2006: Within 18 months after the
effective date of this AD, replace the aft air-
intake duct assembly with a new or modified
aft air-intake duct assembly and install a
dripshield, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 767—49A0035, Revision 2,
dated June 2, 2006, except as provided by
paragraphs (k)(1) and (k)(8) of this AD.

(j) Gutter Installation and Side Brace
Maodification

For airplanes identified in Boeing Service
Bulletin 767-51A0027, Revision 1, dated

October 12, 2006; and Boeing Service
Bulletin 767-51A0028, Revision 1, dated
October 12, 2006: Within 60 months after the
effective date of this AD, install gutters on
the horizontal stabilizer center section, and
modify the side brace fittings, including
doing a dye penetrant or high frequency eddy
current inspection for cracking and damage
of the drain hole and all applicable corrective
actions, in accordance with the
Accomplishment Instructions of Boeing
Service Bulletin 767-51A0027, Revision 1,
dated October 12, 2006 (for Model 767-200,
—300, and —300F series airplanes); or Boeing
Service Bulletin 767-51A0028, Revision 1,
dated October 12, 2006 (for Model 767—
400ER series airplanes); except as provided
by paragraphs (k)(2), (k)(3), (k)(4), (k)(5),
(k)(6), and (k)(7) of this AD.

(k) Exceptions to Service Information

(1) Where step 1 of Figure 4 of Boeing
Service Bulletin 767—-49A0035, Revision 2,
dated June 2, 2006, specifies installing the
forward air-intake duct, that installation is
not required by this AD.

(2) Where Boeing Service Bulletin 767—
51A0027, Revision 1, dated October 12, 2006;
and Boeing Service Bulletin 767-51A0028,
Revision 1, dated October 12, 2006; specify
to contact Boeing for appropriate action:
Before further flight, repair using a method
approved in accordance with the procedures
specified in paragraph (n) of this AD.

(3) Where step 8 in Figures 6 and 10 of
Boeing Service Bulletin 767-51A0027,
Revision 1, dated October 12, 2006; and
Boeing Service Bulletin 767-51A0028,
Revision 1, dated October 12, 2006; specify
hydraulic hose, part number (P/N) AS115—
08D0274, the correct part number is AS115—
08D0280.

(4) For steps 4, 8, and 12 in Figures 6 and
10 of Boeing Service Bulletin 767-51A0027,
Revision 1, dated October 12, 2006; and
Boeing Service Bulletin 767-51A0028,
Revision 1, dated October 12, 2006:
Hydraulic hose, P/N AS115-08K0280, is an
option to P/N AS115-08D0280.

(5) For steps 2, 6, and 10 in Figures 6 and
10 of Boeing Service Bulletin 767-51A0027,
Revision 1, dated October 12, 2006; and
Boeing Service Bulletin 767-51A0028,
Revision 1, dated October 12, 2006:
Hydraulic hose, P/N AS115-06K0274, is an
option to P/N AS115-06D0274.

(6) Steps 3.B.16 and 3.B.17 of Boeing
Service Bulletin 767-51A0027, Revision 1,
dated October 12, 2006; and Boeing Service
Bulletin 767-51A0028, Revision 1, dated
October 12, 2006; are not required by this
AD.

(7) Where note (d) of Figure 8 of Boeing
Service Bulletin 767-51A0027, Revision 1,
dated October 12, 2006; and Boeing Service
Bulletin 767-51A0028, Revision 1, dated
October 12, 2006; specifies to “install collars
on the upper surface of the gutter,” this AD
requires that operators install these bolts
with the bolt heads either up or down
provided that the bolt head direction
prevents interference between the collars and
the hydraulic lines.

(8) Where Boeing Service Bulletin 767—
49A0035, Revision 2, dated June 2, 2006,
specifies installing a new aft air-intake duct

assembly on the first airplane in each
operator’s fleet and installing a reworked aft
air-intake duct assembly on all remaining
airplanes in each operator’s fleet, this AD
requires installing either a new or reworked
aft air-intake duct assembly on all airplanes.

(9) For Group 4 airplanes, as identified in
Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011: Where
Figures 7 through 10 of Boeing Service
Bulletin 767-27A0224, Revision 1, dated
December 16, 2011, specify to replace the
seal plate assembly, this AD allows replacing
the configuration having two seal plates, P/
Ns 255T4847-1 and 65-28174—1, with the
configuration having one seal plate, P/N
255T4847-5.

(10) For Group 1 through 3 airplanes, as
identified in Boeing Service Bulletin 767—
27A0224, Revision 1, dated December 16,
2011: Where Figures 1 and Figures 4 through
6 of Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011, specify
to replace the seal plate, this AD allows
replacing the configuration having one seal
plate, P/N 255T4847-5 with the
configuration having two seal plates, P/Ns
255T4847-1 and 65—28174-1.

(11) Where steps 8 and 9 of Figure 4 and
steps 8 and 9 of Figure 8 of Boeing Service
Bulletin 767—27A0224, Revision 1, dated
December 16, 2011, specify installing clamp
P/N AN735-16, this AD allows, for airplanes
having increased diameter of the flanged tube
due to a repair, installation of a clamp, P/N
AN735—(), that has a larger diameter than P/
N AN735-16.

(12) Where steps 1 and 4 of Figure 6 and
steps 1 and 4 of Figure 10 of Boeing Service
Bulletin 767—-27A0224, Revision 1, dated
December 16, 2011, specify installing bolts,
this AD allows installation of bolts having P/
N BACB30NT3K(), BACB30LK3—(),
BACB30ZG3—(), or NAS623-3—().

(1) Optional Replacement—Pressure Seal
Assemblies

For Group 1, Configuration 3 and 4
airplanes; Group 2, Configuration 2 and 3
airplanes; Group 3 airplanes; and Group 4,
Configuration 3 and 4 airplanes; as identified
in Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011:
Replacing the two existing pressure seal
assemblies for the left elevator control cables
at the aft pressure bulkhead, in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011, except
as provided by paragraphs (k)(9), (k)(10),
(k)(11), and (k)(12) of this AD, terminates the
inspections required by paragraph (g) of this
AD.

(m) Credit for Previous Actions

(1) This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if the actions were performed before the
effective date of this AD using the applicable
service information in paragraph (m)(1)(i) or
(m)(1)(@ii) of this AD, which are not
incorporated by reference.

(i) For Model 767—-200, =300, and —300F
series airplanes: Boeing Service Bulletin 767—
27-0204, dated January 27, 2005; or Boeing
Service Bulletin 767-27-0204, Revision 1,
dated February 12, 2009.
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(ii) For Model 767—400ER series airplanes:
Boeing Service Bulletin 767—-27-0205, dated
January 27, 2005; or Boeing Service Bulletin
767-27-0205, Revision 1, dated February 12,
2009.

(2) This paragraph provides credit for the
actions required by paragraphs (h) and (1) of
this AD, if the actions were performed before
the effective date of this AD using Boeing
Alert Service Bulletin 767—27A0224, dated
June 23, 2011, which is not incorporated by
reference.

(3) This paragraph provides credit for the
actions required by paragraph (i) of this AD,
if the actions were performed before the
effective date of this AD using Boeing Alert
Service Bulletin 767—49A0035, Revision 1,
dated December 11, 2003, which is not
incorporated by reference.

(4) This paragraph provides credit for the
actions required by paragraph (j) of this AD,
if the actions were performed before the
effective date of this AD using Boeing Alert
Service Bulletin 767-51A0027, dated
December 9, 2004 (for Model 767-200, —300,
and —300F series airplanes); or Boeing Alert
Service Bulletin 767-51A0028, dated
December 9, 2004 (for Model 767—400ER
series airplanes); which are not incorporated
by reference.

(n) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(o) Related Information

For more information about this AD,
contact Kelly McGuckin, Aerospace
Engineer, Systems and Equipment Branch,
ANM-130S, FAA, Seattle Aircraft
Certification Office, 1601 Lind Avenue SW.,
Renton, WA 98057-3356; phone: (425) 917—
6490; fax: (425) 917-6590; email:
Kelly.McGuckin@faa.gov.

(p) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this

paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Service Bulletin 767-27-0204,
Revision 2, dated August 16, 2011.

(ii) Boeing Service Bulletin 767-27-0205,
Revision 2, dated August 30, 2011.

(iii) Boeing Service Bulletin 767-27A0224,
Revision 1, dated December 16, 2011.

(iv) Boeing Service Bulletin 767-49A0035,
Revision 2, dated June 2, 2006.

(v) Boeing Service Bulletin 767-51A0027,
Revision 1, dated October 12, 2006.

(vi) Boeing Service Bulletin 767-51A0028,
Revision 1, dated October 12, 2006.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—-766—
5680; Internet https://
www.mvboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
28, 2013.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-05588 Filed 3—20—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0847; Directorate
Identifier 2008—NM-056—-AD; Amendment
39-17375; AD 2013-05-03]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 777-200,
—200LR, —300, and —300ER series
airplanes. This AD was prompted by
fuel system reviews conducted by the
manufacturer. This AD requires doing
an inspection to identify the part

number of the motor-operated valve
(MQV) actuators of the main and center
fuel tanks; replacing certain MOV
actuators with new MOV actuators; and
measuring the electrical resistance of
the bond from the adapter plate to the
airplane structure, and doing corrective
actions if necessary. We are issuing this
AD to prevent electrical current from
flowing through an MOV actuator into
a fuel tank, which could create a
potential ignition source inside the fuel
tank. This condition, in combination
with flammable fuel vapors, could result
in a fuel tank explosion and consequent
loss of the airplane.

DATES: This AD is effective April 25,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 25, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM-140S, Seattle
Aircraft Certification Office (ACO),
FAA, 1601 Lind Avenue SW., Renton,
WA 98057-3356; phone: 425-917-6509;
fax: 425-917-6590; email:
rebel.nichols@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (SNPRM) to
amend 14 CFR part 39 to include an


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
mailto:9-ANM-Seattle-ACO-AMOC-Requests@faa.gov
https://www.myboeingfleet.com
https://www.myboeingfleet.com
https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
mailto:Kelly.McGuckin@faa.gov
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airworthiness directive (AD) that would
apply to the specified products. That
SNPRM published in the Federal
Register on December 23, 2010 (75 FR
80738). The original NPRM (73 FR
45893, August 7, 2008) proposed to
require doing an inspection of the MOV
actuators of the main and center fuel
tanks for a certain part number (P/N);
replacing the MOV actuator with a new
MOV actuator if necessary; and
measuring the electrical resistance of
the bond from the adapter plate to the
airplane structure, and corrective
actions if necessary. The original NPRM
also proposed to require revising the
Airworthiness Limitations section of the
Instructions for Continued
Airworthiness. The SNPRM proposed to
revise the original NPRM by adding
airplanes and removing the requirement
for revising the Airworthiness
Limitations section of the Instructions
for Continued Airworthiness.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the SNPRM (75 FR 80738,
December 23, 2010) and the FAA’s
response to each comment.

Support for the SNPRM (75 FR 80738,
December 23, 2010)

Continental Airlines has no technical
objections, issues, or comments to the
SNPRM (75 FR 80738, December 23,
2010).

Request To Revise Applicability To
Include Part Number

Boeing requested that the
applicability of the SNPRM (75 FR
80738, December 23, 2010) be revised to
include the phrase, “with MOV actuator
part number MA20A1001-1 installed.”
Boeing stated that the change will avoid
future alternative methods of
compliance (AMOC) requests.

We disagree with revising the
applicability of this AD because
paragraph (c) of this AD clearly defines
the airplanes affected by this AD. For
those affected airplanes, paragraph (g) of
this AD requires inspection of the MOV
actuators to determine their part
number. If an MOV actuator with P/N
MA20A1001-1 is found, that actuator
must be replaced, as required by
paragraph (h) of this AD. No change has
been made to the AD in this regard.

Request To Allow Installation of
Certain Parts

Boeing requested that, if the
applicability of the SNPRM (75 FR
80738, December 23, 2010) is not
revised, we add a statement allowing

MOV actuators certified after P/N
MA30A1001 to be installed without
AMOC approval. Boeing stated that this
would allow normal maintenance to
resume once P/N MA20A1001-1 is
removed. Boeing stated that the aircraft
configuration with an MOV actuator
having P/N MA30A1001 becomes the
mandated configuration, because the
SNPRM requires the installation of that
specific part number. Boeing stated that
the SNPRM would not allow the
installation of actuators approved after
P/N MA30A1001 without AMOC
approval.

We agree with the commenter’s
request. In the case of this MOV
actuator, we will allow—without AMOC
approval—replacement of the affected
MOV actuator with a Boeing part. The
replacement part must be fully
interchangeable with the part specified
in Boeing Service Bulletin 777—
28A0034, Revision 2, dated September
20, 2010, and must be approved by the
FAA after September 20, 2010.
Paragraph (h) of this AD has been
revised to include this provision.

Request for Further Investigation

China Southern Airlines requested
that we further investigate the ignition
potential of P/N MA20A1001-1 to find
a better solution that does not require
installing the new P/N MA30A1001.
The commenter stated that it would like
to see P/N MA30A1001 experience
better reliability than P/N MA20A1001
before we require a big cost burden on
operators.

We disagree with the request to
further investigate P/N MA20A1001-1.
That part number was identified as
unsafe during the Special Federal
Aviation Regulation No. 88 (SFAR 88)
(66 FR 23086, May 7, 2001) system
safety assessment reviews conducted by
the manufacturer and must be replaced.
Steps have been taken to improve the
reliability of P/N MA30A1001, and that
part does not have the identified unsafe
condition that is the subject of this AD.
No change has been made to this AD in
this regard.

Request To Remove Paragraph (i) of the
SNPRM (75 FR 80738, December 23,
2010)

United Airlines (UAL) requested that
we remove paragraph (i) of the SNPRM
(75 FR 80738, December 23, 2010),
which prohibits installation of MOV
actuators having P/N MA20A1001-1 on
any airplane as of the effective date of
this AD. UAL stated that the 777
Aircraft Maintenance Manual (AMM)
does not provide sufficient replacement
instructions for operators to maintain
compliance with paragraph (i) of the

SNPRM. UAL stated that the proposed
rule will cause undue economic
hardship on operators. UAL also noted
that similar ADs do not contain a
similar parts prohibition paragraph.
UAL also stated that paragraph (h) of the
SNPRM specifies to do “all applicable
corrective actions before further flight”;
therefore, an operator would have to
replace all MOV actuators at the same
time.

We disagree with the request to
remove paragraph (i) of this AD.
Because an unsafe condition has been
identified on P/N MA20A1001-1, we
have determined that P/N MA20A1001—
1 cannot be allowed for installation.
This AD requires the replacement of all
affected MOV actuators from an
operator’s fleet within the specified
compliance time; however, the AD does
not require replacement of all affected
MOV actuators on an airplane at the
same time. Operators are allowed to
replace only one MOV actuator and then
bring the aircraft back into service.
Paragraph (h) of this AD does specify
doing all applicable corrective actions
before further flight, but the applicable
corrective actions are those associated
with the measurement of the electrical
resistance of the bond. If an operator
encountered unscheduled removal of P/
N MA20A1001-1, that part should be
replaced with a part having an accepted
part number (i.e., P/N MA30A1001 or
other FAA-approved replacement).
However, according to the provisions of
paragraph (m) of this AD, operators may
request approval of an AMOC if the
request is submitted with substantiating
data that prove the requested action will
provide an adequate level of safety. No
change has been made to the AD in this
regard.

Request To Revise Proposed Costs of
Compliance

UAL requested that we revise or
clarify the Costs of Compliance section
of the SNPRM (75 FR 80738, December
23, 2010). UAL considered that the
maximum costs are understated in the
SNPRM. UAL stated that, since there are
11 actuators on each airplane, the parts
costs need to be changed to include 11
actuators.

We agree to revise the cost of parts in
the Costs of Compliance section of this
AD. Since the labor cost is based on the
total number of work-hours required to
replace all 11 actuators, the parts cost
should also be based on the total cost of
11 actuators. The Costs of Compliance
section has been revised accordingly.
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Request To Permit Omission of Parts
Inspection or Record Check

UAL requested that paragraph (g) of
the SNPRM (75 FR 80738, December 23,
2010) be revised to include an
additional paragraph that permits
operators to omit the parts inspection or
records check and to permit removal of
the installed MOV, regardless of the part
number, and install the new part
number, in accordance with Boeing
Service Bulletin 777-28A0034, Revision
2, dated September 20, 2010. UAL
stated that this will allow operators to
avoid costs associated with inspections
and records checks while achieving the
same level of safety by ensuring that P/
N MA30A1001 is installed.

We agree to add replacement of the
MOV actuators as an optional method of
compliance with the inspection or
records check required by paragraph (g)
of this AD. Replacing actuators with
actuators having part numbers other
than P/N MA20A1001-1 addresses the
identified unsafe condition. We have
added new paragraph (1) to this AD to
allow the option. We have re-identified
subsequent paragraphs accordingly.

Request To Incorporate New
Information in Information Notice

UAL requests that operators be
allowed to incorporate the information
contained in Boeing Service Bulletin
Information Notice (IN) 777-28A0034
IN 04, dated January 6, 2011, as an
option for compliance with the SNPRM
(75 FR 80738, December 23, 1010).

We agree that certain information
identified in Boeing Service Bulletin IN
777—-28A0034 IN 04, dated January 6,
2011, should be included in this AD.
We have added paragraph (k)(1) to this
AD to specify the correct equipment
number in the title of the work package
specified in the Accomplishment
Instructions of Boeing Service Bulletin
777-28A0034, Revision 2, dated
September 20, 2010. Boeing Service
Bulletin IN 777-28A0034 IN 04, dated
January 6, 2011, also clarifies certain
weight and balance changes; however,
because this AD does not refer to that
section of Boeing Service Bulletin 777—
28A0034, Revision 2, dated September
20, 2010, no change to this AD is
necessary in this regard.

Other Changes Made to This AD

We have added paragraph (k)(2) to
this AD to exclude airplanes with
Airline Information Management
System (AIMS) V1 installed from the
requirement to replace actuators at the
spar valve location. The currently
available MOV actuator installed in
those locations presents a risk of a latent
failure of the indication portion of the
actuator, which could lead to the
inability to shut fuel off to an engine.
For AIMS V1-equipped airplanes, the
risk associated with the creation of an
ignition source inside the fuel tank will
need to be eliminated by means other
than replacing the actuator with P/N
MA30A1001. Future rulemaking for the
AIMS V1-equipped airplanes might be

ESTIMATED COSTS

needed to address this SFAR 88 (66 FR
23086, May 7, 2001) issue. We have
coordinated this issue with Boeing.

We have also clarified paragraph (j) of
this AD by specifying that credit is
given for certain actions done “‘before
the effective date of this AD” using
specific service information. We have
also revised the heading and wording of
paragraph (j) of this AD. This change
does not affect the intent of that
paragraph.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the SNPRM (75 FR
80738, December 23, 2010) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the SNPRM (75 FR 80738,
December 23, 2010).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD will affect
127 airplanes of U.S. registry. We
estimate the following costs to comply
with this AD:

Action

Labor cost

Parts cost

Cost on U.S. oper-

Cost per product ators

Inspection of MOV Actuators

Up to 6 work-hours x $85 per hour =
$510.

$0 | Up to $510 ............ Up to $64,770.

We estimate the following costs to do
any necessary replacements that would

be required based on the results of the
inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these replacements.

Action

Labor cost

Parts cost Cost per product

Replacement of 11 MOV Actuators Without Fuel

Tank Access.

Replacement of 11 MOV Actuators With Fuel

Tank Access.

Up to 47 work-hours x $85 per hour = $3,995 ....

Up to 423 work-hours x $85 per hour = $35,955

Up to $60,247 ....... Up to $64,242.

Up to $60,247 ....... Up to $96,202.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more

detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
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that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-05-03 The Boeing Company:
Amendment 39-17375; Docket No.
FAA-2008-0847; Directorate Identifier
2008-NM-056—AD.

(a) Effective Date
This AD is effective April 25, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 777-200, —200LR, —300, and —300ER
series airplanes, certificated in any category,
as identified in Boeing Service Bulletin 777—
28A0034, Revision 2, dated September 20,
2010.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD results from fuel system reviews
conducted by the manufacturer. The Federal
Aviation Administration is issuing this AD to
prevent electrical current from flowing
through a motor-operated valve (MOV)
actuator into a fuel tank, which could create
a potential ignition source inside the fuel
tank. This condition, in combination with
flammable fuel vapors, could result in a fuel
tank explosion and consequent loss of the
airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Inspection

Except as provided by paragraph (1) of this
AD: Within 60 months after the effective date
of this AD, do an inspection of the MOV
actuators of the main and center fuel tanks
for part number (P/N) MA20A1001-1, in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 777—
28A0034, Revision 2, dated September 20,
2010. A review of airplane maintenance
records is acceptable in lieu of this
inspection if the part number can be
conclusively determined from that review.

(h) Replacement

Except as provided by paragraphs (k)(1)
and (k)(2) of this AD, if any MOV actuator
having P/N MA20A1001-1 is found during
the inspection required by paragraph (g) of
this AD, within 60 months after the effective
date of this AD, replace the MOV actuator
with either a new or serviceable MOV
actuator having P/N MA30A1001, or with an
MOV actuator that meets the criteria
specified in paragraphs (h)(1) and (h)(2) of
this AD; and, as applicable, measure the
electrical resistance of the bond from the
adapter plate to the airplane structure and do
all applicable corrective actions; in
accordance with the Accomplishment
Instructions of Boeing Service Bulletin 777-
28A0034, Revision 2, dated September 20,
2010. Do all applicable corrective actions
before further flight.

(1) The replacement MOV actuator must be
a Boeing part that is approved after the
issuance of Boeing Service Bulletin 777—
28A0034, Revision 2, dated September 20,
2010, by the Manager, Seattle Aircraft
Certification Office (ACO), FAA; or the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to approve the part.

(2) The replacement MOV actuator must be
fully interchangeable with the part specified
in Boeing Service Bulletin 777-28A0034,
Revision 2, dated September 20, 2010.

(i) Part Installation Prohibition

As of the effective date of this AD, no
person may install an MOV actuator, P/N
MA20A1001-1, on any airplane.

(j) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraphs (g) and (h) of
this AD, if those actions were performed
before the effective date of this AD using
Boeing Alert Service Bulletin 777-28A0034,
dated August 2, 2007; or Boeing Alert Service
Bulletin 777-28A0034, Revision 1, dated
May 20, 2010; except that replacement of an
MOV actuator must also include cap sealing
the bonding jumper, as described in Boeing
Alert Service Bulletin 777—-28A0034,
Revision 2, dated September 20, 2010; and
provided that the replacement is an MOV
actuator identified in paragraph (j)(1) or (j)(2)
of this AD. Boeing Alert Service Bulletin
777-28A0034, dated August 2, 2007; and
Boeing Alert Service Bulletin 777-28A0034,
Revision 1, dated May 20, 2010; are not
incorporated by reference in this AD.

(1) An MOV actuator that has P/N
MA30A1001.

(2) An MOV actuator that has a part
number other than P/N MA20A1001-1 and
meets the criteria specified in paragraphs
(h)(1) and (h)(2) of this AD.

(k) Exceptions to Service Information

(1) Work Package 9 of the Accomplishment
Instructions of Boeing Service Bulletin 777—
28A0034, Revision 2, dated September 20,
2010, refers to an incorrect part number,

P/N V8166; the correct part number that must
be used is P/N V28166.

(2) For airplanes with Airline Information
Management System (AIMS) V1 installed:
MOV actuators at the spar valve locations
(Work Packages 1 and 2 of the
Accomplishment Instructions of Boeing
Service Bulletin 777-28A0034, Revision 2,
dated September 20, 2010), are not required
to be replaced.

(1) Optional Method of Compliance

Replacing all MOV actuators at the main
and center fuel tanks, as specified in Boeing
Service Bulletin 777-28 A0034, Revision 2,
dated September 20, 2010, with new or
serviceable MOV actuators identified in
paragraph (1)(1) or (1)(2) of this AD; and, as
applicable, measuring the electrical
resistance of the bond from the adapter plate
to the airplane structure and doing all
applicable corrective actions; in accordance
with the Accomplishment Instructions of
Boeing Service Bulletin 777-28A0034,
Revision 2, dated September 20, 2010; is an
acceptable method of compliance with the
actions required by paragraph (g) of this AD.

(1) MOV actuators that have P/N
MA30A1001.

(2) MOV actuators that have a part number
other than P/N MA20A1001-1 and meet the
criteria specified in paragraphs (h)(1) and
(h)(2) of this AD.

(m) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
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to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

(n) Related Information

(1) For more information about this AD,
contact Rebel Nichols, Aerospace Engineer,
Propulsion Branch, ANM-1408S, FAA, 1601
Lind Avenue SW., Renton, WA 98057—3356;
phone: 425-917-6509; fax: 425-917-6590;
email: rebel.nichols@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Service Bulletin 777-28A0034,
Revision 2, dated September 20, 2010.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—-766—-5680;
Internet https://www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
25, 2013.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-05199 Filed 3—20-13; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0597; Directorate
Identifier 2012—-NM-054-AD; Amendment
39-17377; AD 2013-05-05]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 777-200,
—200LR, —300, and —300ER series
airplanes. This AD was prompted by
reports of in-service events related to
electrical power system malfunctions
resulting in damage to electrical load
management system (ELMS) P200 and
P300 power panels and the surrounding
area. This AD requires installing
enclosure trays to contain debris in
certain ELMS panels, and replacing
certain ELMS contactors. We are issuing
this AD to prevent contactor failures,
which could result in uncontained hot
debris flow due to ELMS contactor
breakdown, consequent smoke and heat
damage to airplane structure and
equipment during ground operations,
and possible injuries to passengers and
crew.

DATES: This AD is effective April 25,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of April 25, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—-5680; Internet
https://www.mvboeingfleet.com. You
may review copies of the referenced
service information at the FAA, the
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA,
call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD

docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Georgios Roussos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, Seattle Aircraft Certification
Office (ACO), FAA, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
phone: 425-917-6482; fax: 425-917—
6590; email: georgios.roussos@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on June 18, 2012 (77 FR 36206).
That NPRM proposed to require
installing enclosure trays to contain
debris in certain ELMS panels, and
replacing certain ELMS contactors in
the P200 and P300 ELMS panels.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (77 FR 36206,
June 18, 2012) and the FAA’s response
to each comment.

Request To Allow Certain Installations
of Removed Contactors

Cathay Pacific Airways (Cathay) and
All Nippon Airways (All Nippon)
requested that we clarify the proposed
requirement to discard the removed
contactors. The commenters requested
that we identify certain inspection
criteria that would allow further use of
these contactors on non-AD-affected
locations and ease the financial burden
of discarding removed but serviceable
power contactors.

We partially agree with the request.
The note in paragraphs 3.B.3 and 3.B.4
of the Accomplishment Instructions of
Boeing Special Attention Service
Bulletin 777-24-0112, Revision 2, dated
December 14, 2011, specifies discarding
these parts. We agree that power
contactors that have been appropriately
overhauled to the manufacturer’s
original specifications may meet criteria
for safe operation in non-AD-affected
locations. But this AD applies to the
affected airplanes, not the contactors;
the AD therefore cannot mandate the
disposition of contactors removed from
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the airplane. Further, power contactors
that are removed from the AD-affected
ELMS panel location are considered
compromised parts and may not be
installed “as is” in other non-AD-
affected locations. We have added new
paragraph (j)(2) in this final rule to
provide for the re-installation of the
contactors, provided they are first
inspected and tested, and repaired if
necessary, in accordance with a method
approved by the Seattle Aircraft
Certification Office (ACO).

Concern for Effect of Ongoing
Maintenance on AD Compliance

Cathay was concerned that operators
would have difficulty ensuring
compliance with the proposed
requirements in ongoing maintenance.
According to Cathay, operators are
unable to purge the stock with part
number (P/N) ELM827-1 contactors still
installed on the P100 panel.

We acknowledge Cathay’s concern for
allowing installation of the P/N
ELM827-1 contactors within the P100
ELMS panel. We disagree, however,
with Cathay’s inference that this is
difficult to accomplish on the other
panel, because proper maintenance
documentation and personnel training
can secure ongoing compliance with the
AD requirements. Furthermore, we are
not aware of any issues associated with
these power contactors within the P100
ELMS panel that would warrant any
regulatory action against this panel
installation. We have not changed the
final rule regarding this issue.

Request To Allow Contactor
Replacement as Optional

Korean Air Lines and Air France
requested that we reconsider the
proposed requirement to replace the
power contactors. Korean Air Lines
stated that Boeing introduced, in
addition to the tray installation, certain
improvements to the ELMS panel, such
as the installation of a cooling duct and
internal inspection of the panel. Korean
Air Lines considered these additional
improvements sufficient to provide
safety for the passengers. Korean Air
Lines requested that the power
contactor replacement become optional
if the tray enclosures and the cooling
duct were installed. Air France
explained its choice to replace the
power contactor within the P300 ELMS
panel because inspections revealed a
number of panels and contactors with
evidence of overheating and/or silver
deposits. Air France further pointed to
inspections on the P200 ELMS panel
that did not identify any damage. Air
France asserted that there is no
technical or reliability benefit to the

requirement to replace the power
contactors, and requested that we
reconsider the requirement.

We disagree. Our data indicate a
number of in-service failures of power
contactors installed within the P200 and
P300 ELMS panels. While installation of
the tray enclosures may limit the extent
of the damage within the affected power
panel, power contactor failures
nevertheless generate excessive heat and
smoke that may lead to aircraft
emergency evacuation and potential
passenger injuries. While the cooling
duct provides a better operating
environment for the power contactors,
its installation does not necessarily
address the kind of internal contactor
failures that may result from operating
at power levels so near the rated
capacity and could lead to thermal
degradation of materials, which further
reduce contactor protection and can
lead to loose parts within the contactor
that may increase the probability of
arcing. We have not changed the final
rule regarding this issue.

Request To Clarify Cost Estimate

United Airlines questioned the high
cost of the replacement parts relative to
parts outsourcing and liability concerns.
Air France considered that the cost of
the replacement is not justified by any
technical or reliability benefit, and
offered two solutions: (1) a substantially
reduced contactor price or (2) use of P/
N ELM827-1 as spares, provided certain
preventive measures were taken.

We partially agree. We have been
informed that Boeing is negotiating
certain price reductions with its
contactor supplier. However, we have
determined that replacement of these
parts is necessary for continued safe
flight, and we have therefore not
changed the final rule regarding this
issue. Regarding use of P/N ELM827-1
as spares, as discussed previously, we
have added new paragraph (j)(2) in this
final rule to provide for re-installation of
the contactors, if done using a method
approved by the Seattle ACO.

Request To Allow Credit for Certain
Revised Service Information

Boeing requested that we revise Note
1 to paragraph (g) of the NPRM (77 FR
36206, June 18, 2012) to include prior
revisions of the specified Smiths service
information. Boeing added that Boeing
Special Attention Service Bulletin 777—
24-0106, dated July 20, 2007
(referenced in the NPRM as the
appropriate source of service
information for the tray installation),
does not identify a specific revision
level of the Smiths service information.
Boeing reported that the next revision of

Boeing Service Bulletin 777-24-0106
will include the revision levels per the
proposed AD, but that the subsequent
changes, which are related to ease of
installation only, were not necessary to
ensure safety.

We agree that the changes introduced
to the referenced revised GE Aviation
(Smiths) service information are not
necessary to ensure safety. We have
determined that the information in Note
1 to paragraph (g) of the NPRM (77 FR
36206, June 18, 2012), as well as Note
2 to paragraph (h) of the NPRM, is
unnecessary; these notes have been
removed from the AD.

Concern Regarding Quality Oversight

Recognizing the proposed
requirement to upgrade to the more
robust contactors, as specified in the
NPRM (77 FR 36206, June 18, 2012),
and noting the benefits of containment
trays, United Airlines expressed its
hope that the NPRM addressed all
compromised areas of concern regarding
the equipment. The commenter also
expressed concern about contactor
quality oversight.

We infer that the commenter agrees
with the requirements of this final rule.
We also recognize the importance of
parts quality oversight to prevent
failures on high-power contactors that
could potentially cause significant
airplane damage. We understand that
both Boeing and the parts supplier have
increased their quality oversight of the
contactors. There is no need to change
the final rule regarding this issue.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
36206, June 18, 2012) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 36206,
June 18, 2012).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 128
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:
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ESTIMATED COSTS

: Cost per prod- | Cost on U.S.
Action Labor cost Parts cost uct operators
Tray installation ........ccccovoeeieneeieieereeeee 3 work-hours x $85 per hour = $255 ............. $1,729 $1,984 $253,952
Contactor replacement ..........cccccvveeneneennenne. 6 work-hours x $85 per hour = $510 ............. 49,317 49,827 6,377,856

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-05-05 The Boeing Company:
Amendment 39-17377; Docket No.
FAA-2012-0597; Directorate Identifier
2012-NM-054-AD.

(a) Effective Date
This AD is effective April 25, 2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 777-200, —200LR, —300, and —300ER
series airplanes; certificated in any category;
as identified in Boeing Special Attention
Service Bulletin 777-24-0106, dated July 20,
2007; and Boeing Special Attention Service
Bulletin 777-24—-0112, Revision 2, dated
December 14, 2011.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 24, Electrical power.

(e) Unsafe Condition

This AD was prompted by reports of in-
service events related to electrical power
system malfunctions resulting in damage to
electrical load management system (ELMS)
P200 and P300 power panels and the
surrounding area. We are issuing this AD to
prevent contactor failures, which could result
in uncontained hot debris flow due to ELMS
contactor breakdown, consequent smoke and
heat damage to airplane structure and
equipment during ground operations, and
possible injuries to passengers and crew.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Tray Installation

For airplanes identified in Boeing Special
Attention Service Bulletin 777-24-0106,
dated July 20, 2007: Within 36 months after
the effective date of this AD, install enclosure
trays to contain debris in the ELMS panels,
in accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 777-24-0106, dated July 20,
2007.

(h) Contactor Replacement

For airplanes identified in Boeing Special
Attention Service Bulletin 777-24-0112,
Revision 2, dated December 14, 2011: Within
60 months after the effective date of this AD,
replace specified electrical power contactors
in the ELMS P200 and P300 power panels
with new contactors, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 777-24—
0112, Revision 2, dated December 14, 2011,
except as provided by paragraph (j)(2) of this
AD.

(i) Credit for Previous Actions

This paragraph provides credit for the
replacement of the ELMS contactors required
by paragraph (h) of this AD, if those actions
were performed before the effective date of
this AD using Boeing Special Attention
Service Bulletin 777-24-0112, dated
February 19, 2009; or Revision 1, dated June
30, 2011. These service bulletins are not
incorporated by reference in this AD.

(j) Parts Installation

(1) Except as required by paragraph (j)(2)
of this AD: As of the effective date of this AD,
no person may install, on any airplane, a
contactor having part number ELM827-1 in
the ELMS panels and locations identified in
this AD, except as required by paragraph
(j)(2) of this AD.

(2) This paragraph provides operators with
the option not to discard the removed power
contactors, in contrast with the note in steps
3.B.3 and 3.B.4 of the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 777-24—-0112, Revision 2,
dated December 14, 2011. This AD allows re-
installation of removed power contactors, if
done using a method approved in accordance
with the procedures specified in paragraph
(k) of this AD.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.
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(1) Related Information

(1) For more information about this AD,
contact Georgios Roussos, Aerospace
Engineer, Systems and Equipment Branch,
ANM-1308S, Seattle Aircraft Certification
Office (ACO), FAA, 1601 Lind Avenue SW.,
Renton, Washington 98057-3356; phone:
425-917-6482; fax: 425-917-6590; email:
georgios.roussos@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206-544-5000, extension 1; fax 206—-766—
5680; Internet https://
www.myboeingfleet.com.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 777-24-0106, dated July 20, 2007.

(ii) Boeing Special Attention Service
Bulletin 777-24-0112, Revision 2, dated
December 14, 2011.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
For information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on February
28, 2013.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013—-05589 Filed 3—20-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2012-0004; Directorate
Identifier 2012—-NE-01-AD; Amendment 39—
17390; AD 2013-05-18]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
all Rolls-Royce plc (RR) RB211 Trent
500 series turbofan engines. That AD
currently requires a one-time inspection
of the fuel tubes and fuel tube clips for
evidence of damage, wear, and fuel
leakage. This AD requires the same
inspection, and adds additional
repetitive inspections. This AD was
prompted by additional RR engineering
analysis. We are issuing this AD to
prevent engine fuel leaks, which could
result in engine damage and damage to
the airplane.

DATES: This AD is effective April 5,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 5, 2013.

We must receive any comments on
this AD by May 6, 2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact Rolls-Royce plc,
Corporate Communications, P.O. Box
31, Derby, England, DE248BJ; phone:
011—44—1332-242424; fax: 011-44—
1332-249936; or email: http://
www.rolls-royce.com/contact/

civil team.jsp. You may view this
service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Robert Green, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7754; fax: 781-238—
7199; email: Robert.Green@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

On January 19, 2012, we issued AD
2012—-02-04, Amendment 39-16927 (77
FR 6668, February 9, 2012), for all RR
RB211 Trent 500 series turbofan
engines. That AD requires a one-time
inspection of the fuel tubes and fuel
tube clips for evidence of damage, wear,
and fuel leakage. That AD resulted from
reports of wear found between the
securing clips and the low-pressure (LP)
fuel tube outer surface, which reduces
the fuel tube wall thickness, leading to
fracture of the fuel tube and consequent
fuel leakage. We issued that AD to
prevent engine fuel leaks, which could
result in engine damage and damage to
the airplane.

Actions Since AD Was Issued

Since we issued AD 2012-02-04,
Amendment 39-16927 (77 FR 6668,
February 9, 2012), RR engineering
determined that additional repetitive
inspections are required. The European
Aviation Safety Agency (EASA) has
notified us of this unsafe condition and
corrective actions in EASA AD 2012—
0237R1, dated November 14, 2012.

Relevant Service Information

We reviewed RR Alert Non-
Modification Service Bulletin (NMSB)
RB.211-73-AG948, dated September 28,
2012. The NMSB describes procedures
for inspection and possible removal and
replacement of the LP fuel tubes, fuel
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tube clips, and fuel-to-oil heat
exchanger mounts.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD requires a one-time
inspection, and additional repetitive
inspections of the fuel tubes, fuel tube
clips, and fuel-to-oil heat exchanger
mounts for evidence of damage, wear,
and fuel leakage.

FAA'’s Justification and Determination
of the Effective Date

The FAA has found that notice and
comment prior to adoption of this rule
is unnecessary because no engines are
used on U.S. registered airplanes.
Therefore, we find that good cause
exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2012-0004 and directorate
identifier 2012-NE-01—-AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will not
affect any engines installed on airplanes
of U.S. registry. Therefore, we estimate
the cost of this AD to U.S. operators to
be $0.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2012-02—-04, Amendment 39-16927 (77

FR 6668, February 9, 2012) and adding
the following new AD:

2013-05-18 Rolls-Royce plc: Amendment
39-17390; Docket No. FAA—-2012-0004;
Directorate Identifier 2012-NE-01-AD.

(a) Effective Date
This AD is effective April 5, 2013.

(b) Affected ADs

This AD supersedes AD 2012-02-04,
Amendment 39-16927 (77 FR 6668, February
9, 2012).

(c) Applicability

This AD applies to Rolls-Royce plc (RR)
RB211 Trent 553—-61, RB211 Trent 553A2-61,
RB211 Trent 556—61, RB211 Trent 556 A2-61,
RB211 Trent 556B—61, RB211 Trent 556B2—
61, RB211 Trent 560—61, and RB211 Trent
560A2-61 turbofan engines that have any of
the following fuel tube part numbers
installed: FW57605, FW17689, FW57604,
FK30710, FW57578, or FK30713.

(d) Unsafe Condition

This AD was prompted by reports of wear
found between the securing clips and the
low-pressure (LP) fuel tube outer surface,
which reduces the fuel tube wall thickness,
leading to fracture of the fuel tube and
consequent fuel leakage. We are issuing this
AD to prevent engine fuel leaks, which could
result in engine damage and damage to the
airplane.

(e) Actions and Compliance

Unless already done, do the following
actions.

(1) Inspect the LP fuel system of engines
that are on wing within 1,600 flight hours
after February 24, 2012, or before the next
flight after the effective date of this AD,
whichever occurs later. Use the procedures
in the Accomplishment Instructions,
paragraph 3.A, of RR Alert Non-Modification
Service Bulletin (NMSB) RB.211-73—-A(G948,
dated September 28, 2012, to do the
inspection.

(2) For engines that are in shop for any
reason, after the effective date of this AD,
inspect the LP fuel system. Use the
procedures in the Accomplishment
Instructions, paragraph 3.B, of RR Alert
NMSB RB.211-73-AG948, dated September
28, 2012, to do the inspection.

(3) Thereafter, reinspect the LP fuel system
within every 6,000 flight hours since last
inspection. Reinspection may be on-wing or
in the shop. Use the procedures in the
Accomplishment Instructions, paragraph 3.A
or 3.B, as appropriate, of RR Alert NMSB
RB.211-73-AG948, dated September 28,
2012, to do the inspection.

(4) If the LP fuel system fails the
inspections required by this AD, replace the
part(s) that failed the inspection with
hardware eligible for installation.

(f) Definitions

For the purpose of this AD, a shop visit is
the induction of an engine into the shop for
maintenance or overhaul. The separation of
engine flanges solely for the purposes of
transporting the engine without subsequent
engine maintenance does not constitute an
engine shop visit.
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(g) Credit for Previous Actions

You may take credit for the initial
inspection required by paragraph (e)(1) of
this AD if you performed the initial
inspection before the effective date of this AD
using RR Alert NMSB RB.211-73-AG948,
dated September 28, 2012; RR NMSB
RB.211-73-G723, dated September 26, 2011,
or Revision 1, dated January 31, 2012; or RR
Alert NMSB RB.211-73-AG797, dated
October 26, 2011, or Revision 1, dated
January 31, 2012, or Revision 2, dated June
13, 2012.

(h) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOCS for this AD. Use
the procedures found in 14 CFR 39.19 to
make your request.

(i) Related Information

(1) For more information about this AD,
contact: Robert Green, Aerospace Engineer,
Engine Certification Office, FAA, Engine &

Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7754; fax: 781-238-7199;
email: Robert.Green@faa.gov.

(2) Refer to European Aviation Safety
Agency AD 2012-0237R1, dated November
14, 2012, for related information.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Rolls-Royce plc (RR) Alert Non-
Modification Service Bulletin RB.211-73—
AG948, dated September 28, 2012.

(ii) Reserved.

(3) For RR service information identified in
this AD, contact Rolls-Royce plc, Corporate
Communications, P.O. Box 31, Derby,
England, DE248BJ; phone: 011-44-1332—

242424; fax: 011-44-1332-249936; email:
http://www.rolls-royce.com/contact/
civil team.jsp.

(4) You may view this service information
at FAA, Engine & Propeller Directorate, 12
New England Executive Park, Burlington,
MA 01803. For information on the
availability of this material at the FAA, call
781-238-7125.

(5) You may view this service information
at the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Burlington, Massachusetts, on
March 7, 2013.

Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2013-06161 Filed 3—20-13; 8:45 am|
BILLING CODE 4910-13-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF MANAGEMENT AND
BUDGET

2 CFR Chapters 1 and I

Reform of Federal Policies Relating to
Grants and Cooperative Agreements;
Cost Principles and Administrative
Requirements (Including Single Audit
Act)

AGENCY: Executive Office of the
President, Office of Management and
Budget (OMB).

ACTION: Extension of comment period;
proposed guidance.

and the Council on Financial Assistance
Reform please visit www.cfo.gov/cofar.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the

Daniel I. Werfel,

Controller.

[FR Doc. 2013—-06455 Filed 3—20-13; 8:45 am]
BILLING CODE P

SUMMARY: The Office of Management
and Budget is extending the comment
period for the Proposed Guidance on
Reform of Federal Policies Relating to
Grants and Cooperative Agreements;
Cost Principles and Administrative
Requirements (Including Single Audit
Act) published February 1, 2013. The
original comment period was scheduled
to end on May 2, 2013. Today, OMB is
extending the time period in which to
provide public comments until June 2,
2013. This will allow interested parties
additional time to analyze the issues
and prepare their comments.

DATES: To be assured of consideration,
comments must be received by OMB
electronically through
www.regulations.gov docket OMB—
2013-0001 no later than 11:59 p.m.
Eastern Standard Time (E.S.T.) on June
2,2013.

ADDRESSES: Comments on this proposal
must be submitted electronically at
www.regulations.gov. In submitting
comments, please search for docket
OMB-2013-0001, which includes the
full text of this proposal as well as
supporting materials, and submit
comments there.

FOR FURTHER INFORMATION CONTACT: For
general information, please contact
Victoria Collin at (202) 395-7791. For
more information on grants management

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2007-28059; Directorate
Identifier 2007-NE-13—-AD]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
plc Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD) for
all Rolls-Royce plc (RR) RB211-Trent
553-61, 553A2-61, 556-61, 556 A2-61,
556B-61, 556B2—61, 56061, 560A2-61,
768-60, 772—60, 772B-60, 875-17, 877—
17, 884-17, 884B-17, 892—-17, 892B-17,
and 895-17 turbofan engines. The
existing AD currently requires
inspection of the intermediate-pressure
(IP) compressor rotor shaft rear balance
land for cracks. Since we issued that
AD, a crack was detected in a Trent 500
IP compressor rotor shaft rear balance
land during a shop visit, and further
engineering evaluation done by RR
concluded that the cracking may also
exist in Trent 900 engines. This
proposed AD would require inspections
of the IP compressor rotor shaft as
required by the existing AD while
adding on-wing inspections for the
Trent 500 engines, and on-wing and in-
shop inspections for the Trent 900
engines. We are proposing this AD to
detect cracking on the IP compressor
rotor shaft rear balance land, which
could lead to uncontained engine failure
and damage to the airplane.

DATES: We must receive comments on
this proposed AD by May 20, 2013.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this AD, contact Rolls-Royce plc,
Corporate Communications, P.O. Box
31, Derby, England, DE248B]J; phone:
011 44 1332 242424; fax: 011 44 1332
245418; email: http://www.rolls-
royce.com/contacts/civil team.jsp. You
may view this service information at the
FAA, Engine & Propeller Directorate, 12
New England Executive Park,
Burlington, MA. For information on the
availability of this material at the FAA,
call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received and other information. The
street address for the Docket Office
(phone: 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7779; fax: 781-238—
7199; email: frederick.zink@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2007-28059; Directorate Identifier
2007-NE-13-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
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aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On May 15, 2012, we issued AD
2012-10-12, Amendment 39-17061 (77
FR 31176, May 25, 2012), for all RR
RB211-Trent 553-61, 553A2-61, 556—
61, 556 A2-61, 556B—61, 556B2-61,
560-61, 560A2-61, 768-60, 772—60,
772B-60, 875-17, 877-17, 884-17,
884B-17, 89217, 892B-17, and 895-17
turbofan engines. That AD requires
continuing initial inspections, adding
additional inspections, and a mandatory
terminating action. That AD resulted
from reports of additional cracking on
RB211-Trent 700 and RB211-Trent 800
IP compressor rotor shafts. We issued
that AD to detect cracking on the IP
compressor rotor shaft rear balance
land, which could lead to uncontained
engine failure and damage to the
airplane.

Actions Since Existing AD Was Issued

Since we issued AD 2012-10-12,
Amendment 39-17061 (77 FR 31176,
May 25, 2012), a crack in a Trent 500
IP compressor rotor shaft rear balance
land was detected during a shop visit.
Further engineering evaluation, done by
RR, concluded that the cracking may
also exist in Trent 900 engines.

Relevant Service Information

We reviewed RR Non-Modification
Alert Service Bulletin (NMASB) No.
RB.211-72—-AHO058, dated December 13,
2012, and RR NMASB No. RB.211-72—
AHO059, dated December 11, 2012.
NMASB No. RB.211-72—-AH058
describes procedures for inspection of
RB211-Trent 553—61, 553A2-61, 556—
61, 556A2-61, 556B—61, 556B2—-61,
560-61, and 560A2—-61 engines. NMASB
No. RB.211-72—-AHO059 describes
procedures for inspection of RB211-
Trent 970-84, 970B—84, 972—-84, 972B—
84, 977-84, 977B—84, and 980-84
engines.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would retain all
the requirements of AD 2012-10-12,
Amendment 39-17061 (77 FR 31176,
May 25, 2012). This proposed AD would
add requirements to perform on-wing
inspections for the Trent 500 and on-
wing and in-shop inspections for the
Trent 900 engines.

Costs of Compliance

We estimate that this proposed AD
would affect about 136 engines installed
on airplanes of U.S. registry. We also
estimate that it would take about 14
hours per engine to perform required
inspections. The average labor rate is
$85 per hour. Replacement parts are
estimated to cost about $2,271 per
engine. Based on these figures, we
estimate the cost of the proposed AD on
U.S. operators to be $470,696.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, to the extent that it justifies
making a regulatory distinction, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2012—-10-12, Amendment 39-17061 (77
FR 31176, May 25, 2012), and adding
the following new AD:

Rolls-Royce plc: Docket No. FAA-2007—
28059; Directorate Identifier 2007-NE—
13—-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by May 20, 2013.

(b) Affected ADs

This AD supersedes AD 2012-10-12,
Amendment 39-17061 (77 FR 31176, May 25,
2012).

(c) Applicability

This AD applies to Rolls-Royce plc (RR)
RB211-Trent 553-61, 553A2-61, 556-61,
556A2-61, 556B—61, 556B2-61, 56061,
560A2-61, 768-60, 772-60, 772B-60, 875—
17,877-17,884-17, 884B-17, 892-17, 892B—
17, 895-17, 970-84, 970B—84, 972—-84, 972B—
84, 977—84, 977B—84, and 980-84 turbofan
engines.

(d) Unsafe Condition

This AD was prompted by detection of a
crack in a Trent 500 intermediate-pressure
(IP) compressor rotor shaft rear balance land
with follow-on RR engineering evaluation
concluding that cracking may also exist in
Trent 900 engines. We are issuing this AD to
detect cracking on the IP compressor rotor
shaft rear balance land, which could lead to
uncontained engine failure and damage to
the airplane.

(e) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(f) RB211-Trent 700 Series Engines—Rear
Balance Land Inspections

(1) Within 625 cycles-in-service (CIS) after
June 29, 2012, or before the next flight after
the effective date of this AD, whichever
occurs later, borescope inspect the IP
compressor rotor shaft rear balance land. Use
RB211 Trent 700 Series Propulsion System
Non-Modification Alert Service Bulletin
(NMASB) No. RB.211-72—-AG270, Revision 4,
dated March 21, 2011, sections 3.A.(2)(a)
through 3.A.(2)(c) and 3.A.(3)(a) through
3.A.(3)(c) for in-shop procedures, or 3.B.(2)(a)
through 3.B.(2)(c) and 3.B.(4)(a) through
3.B.(4)(c) for on-wing procedures, to do the
inspection.

(2) Thereafter, repeat the inspection within
every 625 cycles-since-last inspection (CSLI).
You may count CSLI from the last borescope
inspection or the last eddy current inspection
(ECI), whichever occurred last.

(3) At each shop visit after the effective
date of this AD, perform an ECI and visually
inspect the IP compressor rotor shaft rear
balance land, and visually inspect the
balance weights. Use RB211 Trent 700 and
Trent 800 Series Propulsion Systems NMASB
No. RB.211-72-AG085, Revision 2, dated
July 7, 2011, sections 3.A. through 3.C., to do
the inspections.

(g) RB211-Trent 800 Series Engines—Rear
Balance Land Inspections

(1) Within 475 CIS after June 29, 2012, or
before the next flight after the effective date
of this AD, whichever occurs later, borescope
inspect the IP compressor rotor shaft rear
balance land. Use RB211 Trent 800 Series
Propulsion System NMASB No. RB.211-72—
AG264, Revision 5, dated March 21, 2011,
sections 3.A.(2)(b) through 3.A.(2)(c) and
3.A.(3)(a) through 3.A.(3)(c) for in-shop
procedures, or 3.B.(2)(a) through 3.B.(2)(c)
and 3.B.(4)(a) through 3.B.(4)(c) for on-wing
procedures, to do the inspection.

(2) Thereafter, repeat the inspection within
every 475 CSLI. You may count CSLI from
the last borescope inspection or the last ECI,
whichever occurred last.

(3) At each shop visit, perform an ECI and
visually inspect the IP compressor rotor shaft
rear balance land, and visually inspect the
balance weights. Use RB211 Trent 700 and
Trent 800 Series Propulsion Systems NMASB
No. RB.211-72-AG085, Revision 2, dated
July 7, 2011, sections 3.A. through 3.C., to do
the inspections.

(h) RB211-Trent 500 Series Engines—Rear
Balance Land Inspections

(1) Within 340 CIS after the effective date
of this AD, borescope inspect the IP
compressor rotor shaft rear balance land. Use
RB211 Trent 500 Series Propulsion Systems
NMASB No. RB.211-72-AH058, dated
December 13, 2012, sections 3.A.(2)(a)
through 3.A.(2)(c), 3.A.(3)(a) through
3.A.(3)(d), and 3.A.(5)(a) through 3.A.(5)(c)
for on-wing procedures, to do the inspection.

(2) Thereafter, repeat the inspection within
every 340 CSLI. You may count CSLI from
the last borescope inspection or the last ECI,
whichever occurred last.

(3) At each shop visit, perform an ECI and
visually inspect the IP compressor rotor shaft
rear balance land, and visually inspect the

balance weights. Use RB211 Trent 500 and
Trent 900 Series Propulsion Systems Non-
Modification Service Bulletin (NMSB) No.
RB.211-72-(G448, Revision 3, dated July 7,
2011, sections 3.D.(4) through 3.D.(5),
3.D.(6)(f) through 3.D.(7)(w), 3.D.(8)({)
through 3.D.(8)(w), 3.D.(11), and 3.D.(12), to
do the inspections.

(i) RB211-Trent 900 Series Engines—Rear
Balance Land Inspections

(1) Within 280 flight cycles after the
effective date of this AD, borescope inspect
the IP compressor rotor shaft rear balance
land. Use RB211 Trent 900 Series Propulsion
Systems NMASB No. RB.211-72—-AH059,
dated December 11, 2012, sections 3.A.(2)(a)
through 3.A.(2)(c), 3.A.(3)(a) through
3.A.(3)(d), and 3.A.(5)(a) through 3.A.(5)(c),
to do the inspection.

(2) Thereafter, repeat the inspection within
every 280 CSLI. You may count from the last
borescope inspection or the last ECI,
whichever occurred last.

(3) At each shop visit after the effective
date of this AD, perform an ECI and visually
inspect the IP compressor rotor shaft rear
balance land, and visually inspect the
balance weights. Use RB211 Trent 500 and
Trent 900 Series Propulsion Systems NMSB
No. RB.211-72-G448, Revision 3, dated July
7, 2011, sections 3.D.(4) through 3.D.(5),
3.D.(6)(f) through 3.D.(7)(w), 3.D.(8)(f)
through 3.D.(8)(w), 3.D.(11), and 3.D.(12), to
do the inspection.

(j) Mandatory Termination Action for
RB211-Trent 700 and RB211-Trent 800
Engines

(1) For RB211-Trent 700 engines. At the
next shop visit in which any level of
inspection or strip is scheduled to be carried
out on the IP COMPIessor, remove the existing
IP compressor balance weights.

(2) For RB211-Trent 800 engines. At the
next shop visit in which any level of
inspection or strip is scheduled to be carried
out on the IP compressor, remove the existing
IP compressor balance weights.

(3) Once you have removed the balance
weights, do not re-install them on any IP
compressor shaft rear balance land.

(k) Credit for Previous Actions

(1) For RB211-Trent 700 series engines:

(i) If you borescope inspected your RB211-
Trent 700 series engine using RB211 Trent
700 Series Propulsion System NMASB No.
RB.211-72—-AG270, Revision 1, dated
December 14, 2009, or Revision 2, dated
December 21, 2010, or Revision 3, dated
February 25, 2011, before the effective date
of this AD, you have satisfied the
requirements of paragraph (f)(1) of this AD.

(ii) If you performed the ECI and visual
inspection of your RB211-Trent 700 series
engines using RB211 Trent 700 and Trent 800
Series Propulsion Systems NMASB No.
RB.211-72—AG085, Revision 1, dated
September 27, 2010, before the effective date
of this AD, you have satisfied the ECI and
visual inspections required by paragraph
(H)(3) of this AD.

(2) For RB211-Trent 800 series engines:

(i) If you borescope inspected your RB211-
Trent 800 series engine using RB211 Trent
800 Series Propulsion System NMASB No.

RB.211-72—AG264, Revision 3, dated
December 21, 2010, or Revision 4, dated
February 25, 2011, before the effective date
of this AD, you have satisfied the
requirements of paragraph (g)(1) of this AD.

(ii) If you performed the ECI and in-shop
visual inspection of your RB211-Trent 800
series engines using RB211 Trent 700 and
Trent 800 Series Propulsion Systems NMASB
No. RB.211-72-AG085, Revision 1, dated
September 27, 2010, before the effective date
of this AD, you have satisfied the ECI and
visual inspections required by paragraph
(g)(3) of this AD.

(3) For RB211-Trent 500 and 900 series
engines:

(i) If you performed the ECI of your RB211-
Trent 500 series engines using RB211 Trent
500, 700 and 800 Series Propulsion Systems
NMASB No. RB.211-72—-AF260, Revision 4,
dated July 28, 2009, and RB211 Trent 500
and Trent 900 Series Propulsion Systems
NMSB No. RB.211-72-G448, Revision 2,
dated December 23, 2010 before the effective
date of this AD, you have satisfied the ECIs
required by paragraph (h)(3) of this AD.

(ii) If you performed the in-shop visual
inspection of your RB211-Trent 500 series
engines using RB211 Trent 500 and Trent 900
Series Propulsion Systems NMSB No.
RB.211-72-G448, Revision 2, dated
December 23, 2010, before the effective date
of this AD, you have satisfied the in-shop
visual inspections required by paragraph
(h)(3) of this AD.

(1) Definitions

For the purpose of this AD, a shop visit is
defined as introduction of an engine into a
shop and disassembly sufficient to expose
the IP compressor module rear face.

(m) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
FAA, may approve AMOG:s for this AD. Use
the procedures in 14 CFR 39.19 to make your
request.

(n) Related Information

(1) For more information about this AD,
contact Frederick Zink, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7779; fax: 781-238-7199;
email: frederick.zink@faa.gov.

(2) European Aviation Safety Agency AD
2013-0002, dated January 4, 2013 also
pertains to the subject of this AD.

(3) For service information identified in
this AD, contact Rolls-Royce plc, Corporate
Communications, P.O. Box 31, Derby,
England, DE248B]J; phone: 011-44-1332—
242424; fax: 011-44—-1332-245418; Internet:
http://www.rolls-royce.com/contact/
civil team.jsp.

(4) You may view the referenced service
information at the FAA, Engine & Propeller
Directorate, 12 New England Executive Park,
Burlington, MA 01803. For information on
the availability of this material at the FAA,
call 781-238-7125.
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Issued in Burlington, Massachusetts, on
March 13, 2013.

Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2013-06498 Filed 3—20-13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 203
[Docket No. FR-5658—N-01]

Federal Housing Administration (FHA):
Direct Endorsement Program
Solicitation of Comment on Timeframe
for Conducting Pre-Endorsement
Review

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Request for comments.

SUMMARY: HUD is seeking comment on
moving the timeframe that FHA
conducts its pre-endorsement review of
loans originated by Direct Endorsement
lenders from a time that is prior to the
lender closing each loan and before
FHA’s endorsement of the mortgage for
insurance to a period after the loan has
been closed. Comment is sought on
whether this shift in time, as further
described in this document, would
reduce the processing time before the
loans may be closed, and facilitate loan
closing.

DATES: Comment Due Date. April 22,
2013.

ADDRESSES: Interested persons are
invited to submit comments regarding
this rule to the Regulations Division,
Office of General Counsel, 451 7th
Street SW., Room 10276, Department of
Housing and Urban Development,
Washington, DC 20410-0500. There are
two methods for submitting public
comments. All submissions must refer
to the above docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street, SW., Room 10276,
Washington, DC 20410-0500.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare

and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the notice.

No Facsimile Comments. Facsimile
(FAX) comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m., Eastern Time,
weekdays at the above address. Due to
security measures at the HUD
Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202—708—
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the Federal
Relay Service at 800-877-8339 (this is
a toll-free number). Copies of all
comments submitted are available for
inspection and downloading at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Joy
Hadley, Director, Office of Lender
Activities and Program Compliance,
Office of Housing, U.S. Department of
Housing and Urban Development, 490
L’Enfant Plaza East SW., Room P3214,
Washington, DC 20024—-8000; telephone
number 202—708-1515 (this is not a toll-
free number). Persons with hearing or
speech impairments may access this
number through TTY by calling the toll-
free Federal Relay Service at 800-877—
8339.

SUPPLEMENTARY INFORMATION:

I. Background

FHA grants lenders unconditional
Direct Endorsement authority to close
loans without prior FHA approval in
accordance with the terms and
conditions of HUD’s regulations in 24
CFR 203.3. Under the Direct
Endorsement program, the lender
underwrites and closes the mortgage
loan without prior FHA review or
approval. Before being granted
unconditional Direct Endorsement
authority, the lender must submit a
specified number of loan files for review

and approval by FHA as described in 24
CFR 203.3(b)(4). The regulations
provide for the review of each loan file
to be conducted by FHA, and the lender
to be notified of the acceptability of the
mortgage, prior to FHA endorsement of
the mortgage for insurance. The Direct
Endorsement program has been
designed to give the lender sufficient
certainty of FHA endorsement
requirements to justify the assumption
of the responsibilities involved in
originating and closing mortgage loans
without prior FHA review.

At present, FHA generally conducts
this review of the loan files required
under 24 CFR 203.3(b)(4) prior to
closing and, if acceptable, issues a
commitment to the lender at that time.
After closing, the mortgage is then
submitted to FHA for endorsement for
insurance. While this is the general
procedure utilized by lenders seeking
unconditional Direct Endorsement
approval, FHA currently allows lenders
to close the loans before submission for
review. A lender is eligible for
unconditional Direct Endorsement
authority once FHA has reviewed and
found acceptable the requisite number
of loan files, at either pre-closing or pre-
endorsement review, provided that the
lender has met the other requirements
for Direct Endorsement approval under
24 CFR 203.3.

II. This Request for Comments

Proposed Transition of FHA’s Review to
Post-Closing, Pre-Endorsement

Through this document FHA proposes
for consideration and public comment
shifting the timeframe for FHA’s review
of loans prior to endorsement from pre-
closing to post-closing. FHA proposes
that a lender applying for unconditional
Direct Endorsement authority submit
the loan files required under 24 CFR
203.3(b)(4) only after closing. After
determining that the mortgage is
acceptable and meets all FHA
requirements, FHA will notify the
lender that the loan has been endorsed.

Feedback is sought on whether the
proposed change in review time would
benefit the lender by reducing the
amount of time between loan
origination and closing, and would
result in operational savings of time and
costs associated with approval
timeframes, which FHA recognizes can
be lengthy at times. Feedback is also
sought on whether the proposed change
in review time would benefit the
borrower; that is, would the borrower be
able to take advantage of shorter interest
rate lock-in periods, which could help
to ensure that the borrower receives the
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best interest rate available at the lowest
possible cost to the borrower.

The proposed change in review time
should not alter the current quality of
review of the loan file or the quality of
the Direct Endorsement lender approval
process. FHA guidance, issued in
accordance with 24 CFR 203.3(b)(2),
already requires the lender to certify
that their underwriter(s) have the
qualifications, expertise, and experience
to underwrite mortgage loans in
accordance with FHA requirements.
Given the certification required of
lenders, the shift in the timeframe for
review may in fact result in enhanced
lender accountability; that is, the lender
will place more emphasis on ensuring
that their underwriting staff is
sufficiently trained prior to requesting
Direct Endorsement authority. Properly
trained underwriters will help to
increase the number of loans that are
found to be acceptable, resulting in an
even higher percentage of loan files that
meet FHA policies and guidelines.

FHA analyzed data for mortgage loans
that were submitted for review during
the period beginning October 1, 2009
through June 30, 2012. The data
demonstrated that 86.7 percent of all
loans reviewed during this time period,
and 90.5 percent of all loans reviewed
year to date in FY 2012, were found to
meet FHA policies and guidelines and
were subsequently endorsed. In
addition, of the lenders entering the
Direct Endorsement review process
during the October 1, 2009 through June
30, 2012 timeframe, 48.6 percent did not
receive an unacceptable rating on any
loan submitted for review, while 28
percent of lenders had only one loan
rated unacceptable and 10.9 percent of
lenders had two loans rated
unacceptable. Overall, 87.4 percent of
lenders had two or fewer loans rated
unacceptable. Currently, in FY 2012, the
percentage of lenders with two or fewer
loans rated unacceptable has increased
to 93.3 percent and is expected to
continue to improve.

When material violations of FHA
policies and procedures are uncovered
during the loan file review, FHA will
notify the lender that a preliminary
assessment, based on file
documentation, indicates that the loan
contains material findings such that
FHA is exposed to an unacceptable level
of risk. FHA will provide the lender
with an opportunity to present missing
information or documentation to
address the review findings and permit
subsequent submission for
endorsement. As is the current practice,
if the lender is unable to adequately
respond (or fails to respond) to the
material findings, FHA will notify the

lender that the loan is not eligible for
endorsement.

The lender will have satisfied the pre-
endorsement review requirements
necessary to be approved for
unconditional Direct Endorsement
authority once FHA has reviewed and
found acceptable the requisite number
of loan files pursuant to 24 CFR
203.3(b)(4).

III. Solicitation of Comment

Comment is solicited on the proposed
shift in the timeframe for conducting its
pre-endorsement review of the loans
originated by prospective Direct
Endorsement lenders from prior to the
lender closing each loan to before FHA’s
endorsement of the mortgage for
insurance. Comment is also solicited on
other proposals that would reduce the
processing time and facilitate loan
closing.

Dated: March 12, 2013.

Carol J. Galante,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 2013—-06110 Filed 3—20-13; 8:45 am]
BILLING CODE 4210-67-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2011-0884, FRL— 9791-7]

Approval and Promulgation of
Implementation Plans; Oregon:
Infrastructure Requirements for the
1997 and 2006 Fine Particulate Matter
and 2008 Ozone National Ambient Air
Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve the State Implementation Plan
(SIP) submittals from the State of
Oregon to demonstrate that the SIP
meets the infrastructure requirements of
the Clean Air Act (CAA) for the National
Ambient Air Quality Standards
(NAAQS) promulgated for fine
particulate matter (PM> s) on July 18,
1997 and October 17, 2006, and for
ozone on March 12, 2008. The EPA is
proposing to find that the Federally-
approved provisions currently in the
Oregon SIP meet the CAA infrastructure
requirements for the 1997 PM, s, 2006
PM, s, and the 2008 ozone NAAQS. The
EPA is also proposing to find that the
Federally-approved provisions currently
in the Oregon SIP meet the interstate
transport requirements of the CAA

related to prevention of significant
deterioration for the 2008 ozone
NAAQS, and related to visibility for the
2006 PM, s and 2008 ozone NAAQS.
This action does not propose to approve
any additional provisions into the
Oregon SIP but is a proposed finding
that the current provisions of the
Oregon SIP are adequate to satisfy the
above-mentioned infrastructure
elements required by the CAA.

DATES: Comments must be received on
or before April 22, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2011-0884, by any of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: R10-

Public Comments@epa.gov.

e Mail: Kristin Hall, EPA Region 10,
Office of Air, Waste and Toxics (AWT—
107), 1200 Sixth Avenue, Suite 900,
Seattle WA 98101.

e Hand Delivery/Courier: EPA Region
10 Mailroom, 9th Floor, 1200 Sixth
Avenue, Suite 900, Seattle, WA 98101.
Attention: Kristin Hall, Office of Air,
Waste and Toxics, AWT—107. Such
deliveries are only accepted during
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R10-OAR-2011-
0884. The EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information that
you consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means the EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email
comment directly to the EPA without
going through www.regulations.gov your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, the EPA recommends that
you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If the EPA cannot read your
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comment due to technical difficulties
and cannot contact you for clarification,
the EPA may not be able to consider
your comment. Electronic files should
avoid the use of special characters, any
form of encryption, and be free of any
defects or viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
the disclosure of which is restricted by
statute. Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy
during normal business hours at the
Office of Air, Waste and Toxics, EPA
Region 10, 1200 Sixth Avenue, Seattle
WA 98101.

FOR FURTHER INFORMATION CONTACT:
Kristin Hall at (206) 553—-6357,

hall kristin@epa.gov, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we”, “us” or “our” are used, it is
intended to refer to the EPA.

Information is organized as follows:
Table of Contents

1. Proposed Action

II. Background

III. CAA Sections 110(a)(1) and (2)
Infrastructure Elements

IV. Scope of Action on Infrastructure
Submittals

V. Analysis of the State’s Submittal

VI. Scope of Proposed Action

VII. Proposed Action

VIII Statutory and Executive Order Reviews

I. Proposed Action

The EPA is proposing to approve the
State Implementation Plan (SIP)
submittals from the State of Oregon to
demonstrate that the SIP meets the
requirements of CAA section 110(a)(1)
and (2) for the NAAQS promulgated for
particulate matter on July 18, 1997 and
October 17, 2006, and for ozone on
March 12, 2008. The EPA is proposing
to find that the Federally-approved
provisions currently in the Oregon SIP
meet the following CAA section
110(a)(2) infrastructure elements for the
1997 PM, 5, 2006 PM, 5, and 2008 ozone
NAAQS: (A), (B), (C), (D)(ii), (E), (F), (G),
(H), (J), (K), (L), and (M). The EPA is also
proposing to find that the Federally-
approved provisions currently in the
Oregon SIP meet the requirements of
CAA section 110(a)(2)(D)(i)(II) as it
applies to prevention of significant
deterioration for the 2008 ozone

NAAQS, and CAA section
110(a)(2)(D)(i)(II) as it applies to
visibility for the 2006 PM> s and 2008
ozone NAAQS.

CAA section 110(a)(1) requires that
each state, after a new or revised
NAAQS is promulgated, review their
SIPs to ensure that they meet the
requirements of the “infrastructure”
elements of CAA section 110(a)(2). The
State of Oregon made multiple
submittals to satisfy the infrastructure
requirements for the 1997 and 2006
PM, s NAAQS and the 2008 ozone
NAAQS. On September 25, 2008, the
State submitted to the EPA a
certification that the State’s SIP meets
the infrastructure obligations for the
1997 ozone and 1997 PM, s NAAQS.
Subsequently, on December 23, 2010,
the State submitted the “Oregon SIP
Infrastructure for Addressing the
Interstate Transport of Ozone and Fine
Particulate Matter” to address the
requirements of CAA section
110(a)(2)(D)(i) for multiple NAAQS,
including the 2006 PM, s and 2008
ozone NAAQS. On August 17, 2011, the
State submitted to the EPA a
certification that the State’s SIP meets
the infrastructure requirements for the
2006 PM, s NAAQS. Finally, on
December 19, 2011, the State submitted
to the EPA a certification that the State’s
SIP meets the infrastructure
requirements for the 2008 ozone
NAAQS.

At this time, the EPA is acting on the
infrastructure submittals for the CAA
section 110(a)(2) required elements as
they relate to the 1997 PM, 5, 2006
PM., 5, and 2008 ozone NAAQS. This
action does not address infrastructure
requirements with respect to the 1997
ozone NAAQS which the EPA
previously approved on May 21, 2012
(77 FR 29904). This action also does not
address the requirements of CAA
section 110(a)(2)(D)(i) for the 1997 PM., 5
NAAQS which have previously been
approved by the EPA in three separate
actions on June 9, 2011 (76 FR 33650),
July 5, 2011 (76 FR 38997), and
December 27, 2011 (76 FR 80747).

In addition, this action does not
address the requirements of CAA
section 110(a)(2)(D)(1)(II) as it relates to
prevention of significant deterioration
for the 2006 PM, s NAAQS, which the
EPA approved on December 27, 2011
(76 FR 80747). This action also does not
address the requirements of CAA
section 110(a)(2)(D)@{)(I) for the 2006
PM, s and 2008 ozone NAAQS which
the EPA will address in a future action.
Furthermore, the EPA interprets the
CAA section 110(a)(2)(J) provision on
visibility as not being triggered by a new
NAAQS because the visibility

requirements in part C are not changed
by a new NAAQS.

II. Background

On July 18, 1997, the EPA
promulgated a new 24-hour and a new
annual NAAQS for PM, s (particles with
an aerodynamic diameter less than or
equal to a nominal 2.5 micrometers) (62
FR 38652). More recently, on October
17, 2006 (effective date December 18,
2006), the EPA revised the standards for
particulate matter, tightening the 24-
hour PM, 5 standard from 65
micrograms per cubic meter (1/m3) to 35
p/ms3, and retaining the current annual
fine particle standard at 15 u/m3 (71 FR
61144). On March 12, 2008, the EPA
revised the levels of the primary and
secondary 8-hour ozone standards to
0.075 parts per million (73 FR 16436).

The CAA requires State
Implementation Plans (SIPs) meeting
the requirements of sections 110(a)(1)
and (2) be submitted by states within
three years after promulgation of a new
or revised standard. CAA sections
110(a)(1) and (2) require states to
address basic SIP requirements,
including emissions inventories,
monitoring, and modeling to assure
attainment and maintenance of the
standards, so-called “infrastructure”
requirements. CAA section 110(a)
imposes the obligation upon states to
make a SIP submission to the EPA for
a new or revised NAAQS, but the
contents of that submission may vary
depending upon the facts and
circumstances. In particular, the data
and analytical tools available at the time
the state develops and submits the SIP
for a new or revised NAAQS affects the
content of the submission. The contents
of such SIP submissions may also vary
depending upon what provisions the
state’s existing SIP already contains.

To help states meet this statutory
requirement, the EPA issued guidance
to states. On October 2, 2007, the EPA
issued guidance to address
infrastructure SIP requirements for the
1997 ozone and 1997 PM, s NAAQS.1
On September 25, 2009, the EPA issued
guidance to address infrastructure SIP
requirements for the 2006 24-hour PM, s
NAAQS.2 These guidance documents

1William T. Harnett, Director, Air Quality Policy
Division, Office of Air Quality Planning and
Standards. “‘Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 1997 8-hour
Ozone and PM, 5 National Ambient Air Quality
Standards.” Memorandum to EPA Air Division
Directors, Regions I-X, October 2, 2007.

2William T. Harnett, Director, Air Quality Policy
Division, Office of Air Quality Planning and
Standards. “Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the 2006 24-
hour Fine Particle (PM, s) National Ambient Air

Continued
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provide that, to the extent an existing
SIP already meets the CAA section
110(a)(2) requirements, states may
submit a certification to the EPA.

III. CAA Sections 110(a)(1) and (2)
Infrastructure Elements

CAA section 110(a)(1) provides the
procedural and timing requirements for
SIP submissions after a new or revised
NAAQS is promulgated. CAA section
110(a)(2) lists specific elements that
states must meet for “‘infrastructure” SIP
requirements related to a newly
established or revised NAAQS. These
requirements include SIP infrastructure
elements such as modeling, monitoring,
and emissions inventories that are
designed to assure attainment and
maintenance of the NAAQS. The
requirements, with their corresponding
CAA subsection, are listed below:

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

e 110(a)(2)(C): Program for
enforcement of control measures.

e 110(a)(2)(D): Interstate transport.

e 110(a)(2)(E): Adequate resources.

e 110(a)(2)(F): Stationary source
monitoring system.

e 110(a)(2)(G): Emergency power.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(I): Areas designated
nonattainment and meet the applicable
requirements of part D.

¢ 110(a)(2)(]): Consultation with
government officials; public
notification; and Prevention of
Significant Deterioration (PSD) and
visibility protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

The October 2, 2007 and September
25, 2009 EPA infrastructure guidance
clarify that two elements identified in
CAA section 110(a)(2) are not governed
by the three-year submission deadline of
CAA section 110(a)(1) because SIPs
incorporating necessary local
nonattainment area controls are not due
within three years after promulgation of
a new or revised NAAQS, but rather, are
due at the time the nonattainment area
plan requirements are due pursuant to
CAA section 172. These requirements
are: (i) submissions required by CAA
section 110(a)(2)(C) to the extent that
subsection refers to a permit program as
required in part D, Title I of the CAA,

Quality Standards (NAAQS).” Memorandum to
Regional Air Division Directors, Regions I-X,
September 25, 2009. The EPA has not yet issued
guidance to states to address the infrastructure SIP
requirements for the 2008 ozone NAAQS.

and (ii) submissions required by CAA
section 110(a)(2)(I) which pertain to the
nonattainment planning requirements of
part D, Title I of the CAA. As a result,
this action does not address
infrastructure elements related to CAA
section 110(a)(2)(C) with respect to
nonattainment new source review (NSR)
or CAA section 110(a)(2)(I).
Furthermore, the EPA interprets the
CAA section 110(a)(2)(J) provision on
visibility as not being triggered by a new
NAAQS because the visibility
requirements in part G, Title I of the
CAA are not changed by a new NAAQS.

IV. Scope of Action on Infrastructure
Submittals

This rulemaking will not cover four
substantive issues that are not integral
to acting on a state’s infrastructure SIP
submission: (i) Existing provisions
related to excess emissions during
periods of start-up, shutdown, or
malfunction at sources, that may be
contrary to the CAA and the EPA’s
policies addressing such excess
emissions (“SSM”) 3; (ii) existing
provisions related to “director’s
variance” or ‘“‘director’s discretion” that
purport to permit revisions to SIP
approved emissions limits with limited
public process or without requiring
further approval by the EPA, that may
be contrary to the CAA (“director’s
discretion”); (iii) existing provisions for
minor source NSR programs that may be
inconsistent with the requirements of
the CAA and the EPA’s regulations that
pertain to such programs (‘‘minor source
NSR”); and, (iv) existing provisions for
PSD programs that may be inconsistent
with current requirements of the EPA’s
“Final NSR Improvement Rule,” 67 FR
80186 (December 31, 2002), as amended
by 72 FR 32526 (June 13, 2007). The
EPA has indicated that it has other
authority to address any such existing
SIP defects in other rulemakings, as
appropriate. A detailed rationale for
why these four substantive issues are
not part of the scope of infrastructure
SIP rulemakings can be found in the

3For further description of EPA’s SSM Policy,
see, e.g., a memorandum dated September 20, 1999,
titled, ““State Implementation Plans: Policy
Regarding Excess Emissions During Malfunctions,
Startup, and Shutdown,” from Steven A. Herman,
Assistant Administrator for Enforcement and
Compliance Assurance, and Robert Perciasepe,
Assistant Administrator for Air and Radiation. Also,
the EPA issued a proposed action on February 12,
2013, titled “State Implementation Plans: Response
to Petition for Rulemaking; Findings of Substantial
Inadequacy; and SIP Calls to Amend Provisions
Applying to Excess Emissions During Periods of
Startup, Shutdown and Malfunction.” This
rulemaking responds to a petition for rulemaking
filed by the Sierra Club that concerns SSM
provisions in 39 states’ SIPs (February 22, 2013, 78
FR 12460).

EPA’s previous action to approve the
State of Oregon 1997 ozone
infrastructure SIP submittal (proposed
action on February 7, 2012, 77 FR 6044;
final action on May 21, 2012, 77 FR
29904).

V. Analysis of the State’s Submittal

The State of Oregon SIP submittals
list specific provisions of the Oregon
Revised Statutes (ORS) Chapter 468
Environmental Quality Generally,
Public Health and Safety, General
Administration; ORS Chapter 468A Air
Quality, Public Health and Safety, Air
Quality Control; Oregon Administrative
Rules (OAR) Chapter 340, and the
Oregon SIP. The specific sections are
listed below, with a discussion of how
the State submittals meet the
requirements.

110(a)(2)(A): Emission limits and other
control measures

CAA section 110(a)(2) requires SIPs to
include enforceable emission limits and
other control measures, means or
techniques (including economic
incentives such as fees, marketable
permits, and auctions of emissions
rights), as well as schedules and
timetables for compliance, as may be
necessary or appropriate to meet the
applicable requirements of the CAA.

State submittal: The State SIP
submittals cite multiple State air quality
laws and previously SIP-approved
regulations to address this element for
the 1997 PM, 5, 2006 PM, 5, and 2008
ozone NAAQS. ORS 468A.035 “General
Comprehensive Plan” provides
authority to the Oregon Department of
Environmental Quality (ODEQ) to
develop a general comprehensive plan
for the control or abatement of air
pollution. ORS 468A.020 “Rules and
Standards” gives the State
Environmental Quality Commission
(EQC) authority to adopt rules and
standards to perform functions vested
by law. ORS 468A.025 ““Air Purity
Standards” provides the EQC with the
authority to set air quality standards,
emission standards, and emission
treatment and control provisions. ORS
468A.040 “Permits; Rules” provides
that the EQC may require permits for air
contamination sources, type of air
contaminant, or specific areas of the
State. The State submittals cite the
following additional laws and
regulations that establish emission
limits and pollution controls:

e ORS 468A.045 Activities
Prohibited Without Permit; Limit on
Activities with Permit

e ORS 468A.050 Classification of
Air Contamination Sources; Registration
and Reporting of Sources; Rules; Fees
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e ORS 468A.055 Notice Prior to
Construction of New Sources; Order
Authorizing or Prohibiting
Construction; Effect of No Order;
Appeal

e ORS 468A.070 Measurement and
Testing of Contamination Sources; Rules

e ORS 468A.085 Residential Open
Burning of Vegetative Debris

e ORS 468A.315 Emission Fees for
Major Sources; Base Fees; Basis of Fees;
Rules

e ORS 468A.350—-.455 Motor
Vehicle Pollution Control

e ORS 468A.460—-.520 Woodstove
Emissions Control

e ORS 468A.550—.620 Field Burning
and Propane Flaming

e ORS 468A.625—.645
Chlorofluorocarbons and Halon Control

e ORS 468A.650—-.660 Aerosol
Spray Control

e ORS 468A.990 Penalties

e OAR 340-200 General Air
Pollution Procedures and Definitions

e OAR 340-202 Ambient Air
Quality Standards and PSD Increments

e OAR 340-204 Designation of Air
Quality Areas

e OAR 340-222 Stationary Source
Plant Site Emission Limits

e OAR 340-224 Major New Source
Review

e OAR 340-226 General Emission
Standards

e OAR 340-228 Requirements for
Fuel Burning Equipment and Fuel
Sulfur Content

e OAR 340-232 Emission Standards
for VOC Point Sources

e OAR 340-234 Emission Standards
for Wood Products Industries

e OAR 340-236 Emission Standards
for Specific Industries

e OAR 340-240 Rules for Areas
with Unique Air Quality Needs

e OAR 340-242 Rules Applicable to
the Portland Area

e OAR 340-250 General Conformity

e OAR 340-252 Transportation
Conformity
e OAR 340-256 Motor Vehicles

e OAR 340-258 Motor Vehicle Fuel

Specifications

e OAR 340-262 Residential
Woodheating

e OAR 340-266 Field Burning Rules
(Willamette Valley)

e OAR 340-268 Emission Reduction
Credits

EPA analysis: The State regulations
identified above were previously
approved by the EPA into the Oregon
SIP and demonstrate that the Oregon
SIP includes enforceable emission limits
and other control measures to
implement the 1997 PM, 5 2006 PM, s,
and 2008 ozone NAAQS. OAR 340-200

“General Air Pollution Procedures and
Definitions” defines direct PM s,
nitrogen oxides (NOx) and sulfur
dioxide (SO,) as precursors to PM; s,
and NOx and volatile organic
compounds (VOCs) as precursors to
ozone. This rule also defines significant
emissions rates, de minimis emission
levels, and plant site emission rates for
air pollutants including direct PM; s,
NOx and SO, as precursors to PM; s,
and NOx and VOCs as precursors to
ozone. OAR 340-202 “Ambient Air
Quality Standards and PSD Increments”’
includes the 1997 PM, 5, 2006 PM, s,
and 2008 ozone NAAQS. The EPA most
recently approved into the State’s SIP
revisions to OAR 340-200 and OAR
340-202 on December 27, 2011 (76 FR
80747).

The State of Oregon has no areas
designated nonattainment for the 1997
PM, s standard and no areas designated
nonattainment for the 2008 ozone
standard. The State has two areas
designated nonattainment for the 2006
PM, 5 standard (Klamath Falls and
Oakridge). However, the EPA does not
consider SIP requirements triggered by
the nonattainment area mandates in part
D, Title I of the CAA to be governed by
the submission deadline of CAA section
110(a)(1).

The State generally regulates
emissions of PM, s, PM, s precursors,
and ozone precursors through its SIP-
approved New Source Review (NSR)
permitting programs, in addition to
other rules and control programs
identified below. The EPA most recently
approved revisions to the State’s major
and minor NSR permitting programs on
December 27, 2011 (76 FR 80747), to
regulate direct PM, s emissions, in
addition to NOx and SO as precursors
to PMs s. The State’s SIP-approved major
and minor NSR permitting programs
regulate NOx and VOCs as precursors to
ozone. In addition to the State’s NSR
permitting regulations, the State’s SIP
contains rules that establish various
controls on emissions of particulate
matter, NOx, SO», and VOCs. These
controls include rules for operational
and work practices standards, fuel
burning equipment and fuel sulfur
content, grain loading, specific industry
sectors, motor vehicle pollution,
industrial emission management,
residential wood heating, field burning,
and banking of emission reduction
credits. Based on the analysis above, the
EPA is proposing to approve the Oregon
SIP as meeting the requirements of CAA
section 110(a)(2)(A) for the 1997 PM, s,
2006 PM, s, and 2008 ozone NAAQS.

The EPA is not proposing to approve
or disapprove any existing State
provisions with regard to excess

emissions during startup, shutdown, or
malfunction (SSM) of operations at a
facility. The EPA believes that a number
of states may have SSM provisions that
are contrary to the CAA and existing
EPA guidance and the EPA has recently
proposed action to address such state
regulations.+

The EPA is not proposing to approve
or disapprove any existing State rules
with regard to director’s discretion or
variance provisions. The EPA believes
that a number of states may have such
provisions that are contrary to the CAA
and existing EPA guidance (November
24,1987, 52 FR 45109), and the Agency
plans to take action in the future to
address such state regulations. In the
meantime, the EPA encourages any state
having a director’s discretion or
variance provision that is contrary to the
CAA and the EPA guidance to take steps
to correct the deficiency as soon as
possible.

110(a)(2)(B): Ambient air quality
monitoring/data system

CAA section 110(a)(2)(B) requires
SIPs to include provisions to provide for
establishment and operation of ambient
air quality monitors, collecting and
analyzing ambient air quality data, and
making these data available to the EPA
upon request.

State submittal: The State submittals
reference ORS 468.035(a—e, m)
“Functions of the Department” which
provides authority to conduct and
supervise inquiries and programs to
assess and communicate air conditions
and to obtain necessary resources
(assistance, materials, supplies, etc) to
meet these responsibilities. In addition,
the State references ORS 468A.070
“Measurement and Testing of
Contamination Sources; Rules” which
provides ODEQ authority to establish a
measurement and testing program
pursuant to rules adopted by the EQC.
The State also references the following
regulations pertaining to air quality
monitoring and data:

e OAR 340-200 General Air Quality
Definitions

e OAR 340-206 Air Pollution
Emergencies

e OAR 340-212 Stationary Source
Testing and Monitoring

e OAR 340-214 Stationary Source
Reporting

e OAR 340-216 Air Contaminant
Discharge Permits

e OAR 340-222 Stationary Source
Plant Site Emission Limits

e OAR 340-225 Air Quality
Analysis Requirements

4 See footnote 3.
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e OAR 340-226 General Emission
Standards

e OAR 340-232 Emission Standards
for VOC Point Sources

e OAR 340-256 Motor Vehicles

EPA analysis: A comprehensive air
quality monitoring plan, intended to
meet the requirements of 40 CFR part 58
was submitted by the State to the EPA
on December 27, 1979 (40 CFR 52.1970)
and approved by the EPA on March 4,
1981 (46 FR 15136). This air quality
monitoring plan has been subsequently
updated, with the most recent submittal
dated July 1, 2012 and approved by the
EPA on October 25, 2012.5 This plan
includes, among other things, the
locations for the particulate matter
monitoring network and ozone
monitoring network. The State provides
an annual air quality data report to the
public at http://www.deq.state.or.us/aq/
forms/annrpt.htm. In addition, the State
sends real time air monitoring
information for ozone and particulate
matter to the EPA’s AIRNow Web page
at http://www.airnow.gov and also
provides the information on the ODEQ
Air Quality Index (AQI) Web site at
http://www.deq.state.or.us/aqi. Based
on the foregoing, the EPA is proposing
to approve the Oregon SIP as meeting
the requirements of CAA section
110(a)(2)(B) for the 1997 PM, s, 2006
PM, 5, and 2008 ozone NAAQS.

110(a)(2)(C): Program for enforcement of
control measures

CAA section 110(a)(2)(C) requires
states to include a program providing
for enforcement of all SIP measures, and
the regulation of construction of new or
modified stationary sources, including a
permitting program to meet PSD and
nonattainment NSR requirements as
required by parts C and D of this
subchapter.

State submittal: The State submittals
refer to ORS 468.090—.140
“Enforcement” which provide ODEQ
with authority to investigate complaints,
investigate and inspect sources for
compliance, access records, commence
enforcement procedures, and impose
civil penalties. In addition, ORS 468.035
(j, k) “Functions of the Department”
provide ODEQ with authority to enforce
State air pollution laws and compel
compliance with any rule, standard,
order, permit or condition. The State
submittals cite the following Oregon
laws and regulations related to
enforcement and permitting:

e ORS 468.065 Issuance of Permits;
Consent; Fees; Use

5Oregon Monitoring Network Approval Letter
dated October 25, 2012.

e ORS 468.070 Denial,
Modification, Suspension or Revocation
of Permits

e ORS 468.090-.140 Enforcement

e ORS 468.920—-.963 Environmental
Crimes

e ORS 468.996—.997 Civil Penalties

e ORS 468A.040 Permits; Rules

e ORS 468A.045 Activities
Prohibited without Permit

e ORS 468A.055 Notice Prior to
Construction of New Sources

e ORS 468A.060 Duty to Comply
with Laws, Rules, and Standards

e ORS 468A.105 Formation of
Regional Air Quality Control
Authorities

e ORS 468A.155 Rules Authorizing
Regional Permit Programs

e ORS 468A.165 Compliance with
State Standards Required; Hearing;
Notice

e ORS 468A.990 Penalties for Air
Pollution Offenses

e OAR 340-012 Enforcement
Procedure and Civil Penalties

e OAR 340-200 General Air
Pollution Procedures and Definitions

e OAR 340-202 Ambient Air
Quality Standards and PSD Increments

e OAR 340-210 Stationary Source
Notification Requirements

e OAR 340-214 Stationary Source
Reporting Requirements

e OAR 340-216 Air Contaminant
Discharge Permits (ADCP)

e OAR 340-224 Major New Source
Review

EPA analysis: The EPA is proposing
to find that the State code provisions
referenced in the State submissions
provide ODEQ with authority to enforce
the air quality laws, regulations,
permits, and orders promulgated
pursuant to ORS Chapters 468 and
468A. ODEQ staffs and maintains an
enforcement program to ensure
compliance with SIP requirements. The
ODEQ Director, at the direction of the
Governor, may enter a cease and desist
order for polluting activities that present
an imminent and substantial danger to
public health (ORS 468-115).
Enforcement cases may be referred to
the State Attorney General’s Office for
civil or criminal enforcement.
Therefore, the EPA is proposing to
approve the Oregon SIP as meeting the
requirements of CAA section
110(a)(2)(C) related to a program of
enforcement measures for the 1997
PM, 5. 2006 PM, s, and 2008 ozone
NAAQS.

The EPA is also proposing to find that
the Oregon SIP meets the requirements
related to PSD under CAA section
110(a)(2)(C) for the 1997 PM, s, 2006
PM, s, and 2008 ozone NAAQS. As

discussed below, the State’s previously-
approved SIP provisions are adequate to
satisfy the requirements of CAA section
110(a)(2)(C) for the 1997 PM, s, 2006
PM, s, and 2008 ozone NAAQS because
they meet current Federal standards.
The State’s major NSR program includes
requirements for major source
permitting in nonattainment areas,
maintenance areas, and attainment and
unclassifiable areas (OAR 340-224). The
State’s Federally-enforceable state
operating permit program is found at
OAR 340-216 “Air Contaminant
Discharge Permits,” and is also the
administrative permit mechanism used
to implement the notice of construction
and major new source review programs.
ODEQ delegates authority to Lane
Regional Air Protection Agency
(LRAPA) to implement the source
permitting programs within LRAPA’s
area of jurisdiction. The requirements
and procedures contained in OAR 340—
216, OAR 340-222 and OAR 340-224
are used by LRAPA to implement its
permitting programs until it adopts
rules which are at least as restrictive as
State rules. The EPA most recently
approved revisions to the State’s major
NSR rules on December 27, 2011 (76 FR
80747), including approval of PSD
permitting requirements for PM, 5 and
greenhouse gases.® The State’s SIP-
approved PSD permitting program
regulates NOx and VOCs as precursors
to ozone.

The State’s SIP-approved minor NSR
program applies major source NSR/PSD
requirements to any source with
emissions over the significant emission
rate, through the administrative
mechanisms laid out in OAR 340-216
“Air Contaminant Discharge Permits.”
The EPA has determined that the State’s
minor NSR program, adopted pursuant
to section 110(a)(2)(C) of the CAA,
regulates emissions of PM, 5, NOx and
SO as precursors to PMs s, and NOx
and VOCs as precursors to ozone. In this
action, the EPA is not evaluating the
State’s SIP for consistency with the
EPA’s regulations governing minor NSR.
The EPA believes that a number of
states may have minor NSR provisions
that are contrary to the existing EPA
regulations for this program. The EPA
intends to work with states to reconcile

6 Federal requirements pertaining to the
permitting programs required under Subparts C and
D of Title I of the CAA have not changed since the
EPA last reviewed and approved changes to
Oregon’s Federally-approved PSD and NSR SIP
provisions. Accordingly, the EPA incorporates by
reference the rationale for its approval of Oregon’s
major source permitting program as discussed in its
September 23, 2011, proposed rule and its
December 27, 2011, final rule. See 76 FR 59090
(September 23, 2011) and 76 FR 80747 (December
27,2011).
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state minor NSR programs with the
EPA’s regulatory provisions for the
program. The statutory requirements of
CAA section 110(a)(2)(C) provide for
considerable flexibility in designing
minor NSR programs, and the EPA
believes it may be time to revisit the
regulatory requirements for this program
to give the states an appropriate level of
flexibility to design a program that
meets their particular air quality
concerns, while assuring reasonable
consistency across the country in
protecting the NAAQS with respect to
new and modified minor sources.

Based on the analysis above, the EPA
is proposing to find that the Oregon SIP
includes enforcement, PSD, and minor
source permitting provisions that are
adequate to satisfy the requirements of
CAA section 110(a)(2)(C) for the 1997
PM: s, 2006 PM; 5, and 2008 ozone
NAAQS.

110(a)(2)(D): Interstate transport

CAA section 110(a)(2)(D)(i) requires
that SIPs contain adequate provisions
prohibiting any source or other type of
emissions activity in one state from
contributing significantly to
nonattainment, or interfering with
maintenance of the NAAQS in another
state, or from interfering with measures
required to prevent significant
deterioration of air quality or to protect
visibility in another state.

State submittal: The State submitted
the “Oregon SIP Infrastructure for
Addressing the Interstate Transport of
Ozone and Fine Particulate Matter”
(2010 Interstate Transport SIP) to satisfy
the interstate transport requirements for
multiple NAAQS, including the 2006
PM, s and 2008 ozone NAAQS. The
2010 Interstate Transport SIP references
the State’s SIP-approved PSD program
and the State’s collaborative work with
neighboring states on regional haze
SIPs, which include plans and
requirements for addressing visibility
impairment caused by fine particulate
matter and ozone in national parks and
wilderness areas. In addition, the 2010
Interstate Transport SIP references the
consultation ODEQ conducted with air
agency staff in Washington, Idaho,
Nevada and California in preparing the
2010 Interstate Transport SIP,
specifically to identify and understand
relevant air pollution issues in
neighboring states, and whether these
problems could be impacted by
interstate transport.

EPA analysis: CAA section
110(a)(2)(D)(i) addresses four separate
elements, or “prongs.” CAA section
110(a)(2)(D)(i)() requires state SIPs
contain adequate provisions prohibiting
emissions which will contribute

significantly to nonattainment of the
NAAQS in any other state (prong 1), and
adequate provisions prohibiting
emissions which will interfere with
maintenance of the NAAQS by any
other state (prong 2). CAA section
110(a)(2)(D)(1)(II) requires that state SIPs
contain adequate provisions prohibiting
emissions which will interfere with any
other state’s required measures to
prevent significant deterioration (PSD)
of its air quality (prong 3), and adequate
provisions prohibiting emissions which
will interfere with any other state’s
required measures to protect visibility
(prong 4).

As noted above, this action does not
address the requirements of CAA
section 110(a)(2)(D)(i) for the 1997 PM> 5
NAAQS which the EPA approved in
three previous actions: June 9, 2011 (76
FR 33650), July 5, 2011 (76 FR 38997)
and December 27, 2011 (76 FR 80747).
In addition, this action does not address
the requirements of CAA section
110(a)(2)(D)@1)(I) for the 2006 PM, s and
2008 ozone NAAQS which the EPA will
address in a separate action. This action
also does not address the requirements
of CAA section 110(a)(2)(D)(1)(II) with
regards to prevention of significant
deterioration (prong 3) for the 2006
PM, s NAAQS, which the EPA approved
in a previous action on December 27,
2011 (76 FR 80747).

In this action, the EPA is proposing to
approve the Oregon SIP as meeting the
requirements of CAA section
110(a)(2)(D)(i)(I1) with respect to PSD
(prong 3) for the 2008 ozone NAAQS
and the requirements of CAA section
110(a)(2)(D)(i)(II) with respect to
visibility (prong 4) for the 2006 PM, s
and 2008 ozone NAAQS.

To address whether emissions from
sources in Oregon interfere with any
other state’s required measures to
prevent significant deterioration of air
quality, the State’s 2010 Interstate
Transport SIP references the SIP-
approved Oregon PSD program. The
EPA approved revisions to the State’s
major NSR rules on December 27, 2011
(76 FR 80747), including approval of
PSD permitting requirements for PM, s
and greenhouse gases. The State’s SIP-
approved PSD program regulates NOx
and VOCs as precursors to ozone. As
discussed in the EPA’s 2011 analysis of
the State’s PSD permitting requirements,
the Federally-approved provisions of
the State’s SIP meet current Federal PSD
requirements. Federal PSD requirements
have not changed since the date of the
EPA’s most recent PSD-related SIP
approval and the Oregon SIP provisions
continue to meet Federal PSD
permitting standards. Therefore, the
EPA is proposing to approve the Oregon

SIP as meeting the requirements of CAA
section 110(a)(2)(D)(i)(II) with respect to
PSD (prong 3) for the 2008 ozone
NAAQS.

To address whether emissions from
sources in the State interfere with any
other state’s required measures to
protect visibility, the 2010 Interstate
Transport SIP refers to the Oregon
Regional Haze SIP which was submitted
to the EPA on December 14, 2010, and
addresses PM, 5 and PM, s and ozone
precursor visibility impacts across states
within the region. On July 5, 2011, the
EPA approved portions of the Oregon
Regional Haze SIP including the
requirements for best available retrofit
technology (BART) (76 FR 38997). The
EPA approved the remaining elements
of the Oregon Regional Haze SIP on
August 22, 2012 (77 FR 50611).

The EPA’s September 25, 2009,
infrastructure guidance states that the
EPA believes the requirement for state
SIPs to include adequate provisions
prohibiting interference with measures
to protect visibility in another state
could be satisfied by an approved SIP
addressing regional haze. The EPA’s
reasoning was that the development of
the regional haze SIPs was intended to
occur in a collaborative environment
among the states, and that through this
process states would coordinate on
emissions controls to protect visibility
on an interstate basis. The 2010
Interstate Transport SIP describes the
State’s participation in the Western
Regional Air Partnership (WRAP),
which is a regional planning
organization created to address regional
haze and related issues. WRAP member
states include: Alaska, Arizona,
California, Colorado, Idaho, Montana,
New Mexico, North Dakota, Oregon,
South Dakota, Utah, Washington and
Wyoming, in addition to member tribes.
In developing their respective regional
haze SIPs, WRAP states, including
Oregon, consulted with each other
through the WRAP’s work groups. As a
result of this process, the common
understanding was that each state
would take action to achieve the
emissions reductions relied upon by
other states in their reasonable progress
demonstrations in their regional haze
SIPs.

Because Oregon has a Federally-
approved Regional Haze SIP that meets
current requirements, the EPA
concludes that the State’s SIP contains
adequate provisions to address the
requirements of CAA section
110(a)(2)(D)(1)(I1) with respect to
visibility (prong 4) for the 2006 PM, 5
and 2008 ozone NAAQS. Therefore, the
EPA is proposing to approve the Oregon
SIP as meeting the requirements of CAA
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section 110(a)(2)(D)(i)(II) as it applies to
visibility for the 2006 PM, s and 2008
ozone NAAQS (prong 4).

Interstate and International transport
provisions

CAA section 110(a)(2)(D)(ii) requires
SIPs to include provisions insuring
compliance with the applicable
requirements of CAA sections 126 and
115 (relating to interstate and
international pollution abatement).
Specifically, CAA section 126(a)
requires new or modified major sources
to notify neighboring states of potential
impacts from the source.

State submittal: The State submittals
state that State regulations are
consistent with Federal requirements in
Appendix N of 40 CFR part 50
pertaining to the notification of
interstate pollution abatement. The
State refers to OAR 340-202 “Ambient
Air Quality and PSD Increments.”

EPA analysis: The EPA most recently
approved revisions to the State’s NSR
regulations on December 27, 2011 (76
FR 80747). The State’s public notice
requirements at OAR 340-209-0060
require that for major NSR actions,
ODEQ will provide notice to
neighboring states, among other officials
and agencies. The State has no pending
obligations under section 115 or 126(b)
of the Act. Accordingly, the EPA is
proposing to approve the Oregon SIP as
meeting the requirements of CAA
section 110(a)(2)(D)(ii) for the 1997
PM, 5. 2006 PM, s, and 2008 ozone
NAAQS.

110(a)(2)(E): Adequate resources

CAA section 110(a)(2)(E) requires
each state SIP to provide: (i) Necessary
assurances that the State will have
adequate personnel, funding, and
authority under State law to carry out
the SIP (and is not prohibited by any
provision of Federal or State law from
carrying out the SIP or portion thereof),
(ii) requirements that the State comply
with the requirements respecting State
boards under section 128, and (iii)
necessary assurances that, where the
State has relied on a local or regional
government, agency, or instrumentality
for the implementation of any SIP
provision, the State has responsibility
for ensuring adequate implementation
of such SIP provision.

State submittal: The State submittals
cite ORS 468.035 “Functions of
Department” which provides ODEQ
authority to employ personnel, purchase
supplies, enter into contracts, and to
receive, appropriate, and expend federal
and other funds for purposes of air
pollution research and control. In
addition, ORS 468.045 “Functions of

Director; Delegation” provides the
ODEQ Director with authority to hire,
assign, reassign, and coordinate
personnel of the department and to
administer and enforce the laws of the
state concerning environmental quality.
ORS 468.035(c) “Functions of
Department” provides ODEQ authority
to advise, consult, and cooperate with
other states, state and federal agencies,
or political subdivisions on all air
quality control matters. ORS 468A.010
“Policy” calls for a coordinated
statewide program of air quality control
with responsibility allocated between
the state and the units of local
government. ORS 468A.100-180
“Regional Air Quality Control
Authorities” describes the
establishment, role and function of
regional air quality control authorities.
State regulations at OAR 340-200
“General Air Quality Definitions”
specify LRAPA has authority in Lane
County and defines the term ‘“Regional
Agency.” OAR 340-204 “Designation of
Air Quality Areas” includes designation
of control areas within Lane County.
OAR 34-216 “Air Contaminant
Discharge Permits” includes permitting
authorities for LRAPA.

EPA analysis: The EPA proposes to
find that the Oregon SIP meets the
adequate personnel, funding and
authority requirements of CAA section
110(a)(2)(E)(i). The State of Oregon
receives sections 103 and 105 grant
funds from the EPA and provides State
matching funds necessary to carry out
SIP requirements. For purposes of CAA
section 110(a)(2)(E)(ii), the EPA
approved OAR 340-200-0100 through
OAR 340-200-0120 as meeting the
requirements of CAA section 128 on
January 22, 2003 (68 FR 2891). Finally,
regarding CAA section 110(a)(2)(E)(iii)
state responsibility and oversight of
local and regional entities, the EPA is
proposing to find that State law and
regulation detailed above provides
ODEQ with adequate authority to carry
out SIP obligations with respect to the
1997 PM, s, 2006 PM, s, and 2008 ozone
NAAQS. Therefore the EPA is proposing
to approve the Oregon SIP as meeting
the requirements of CAA section
110(a)(2)(E) for the 1997 PM, 5, 2006
PM, s, and 2008 ozone NAAQS.

110(a)(2)(F): Stationary source
monitoring system

CAA section 110(a)(2)(F) requires (i)
The installation, maintenance, and
replacement of equipment, and the
implementation of other necessary
steps, by owners or operators of
stationary sources to monitor emissions
from such sources, (ii) periodic reports
on the nature and amounts of emissions

and emissions-related data from such
sources, and (iii) correlation of such
reports by the state agency with any
emission limitations or standards
established pursuant to the CAA, which
reports shall be available at reasonable
times for public inspection.

State submittal: The State submittals
refer to the following statutory and
regulatory provisions which provide
authority and requirements for source
emissions monitoring, reporting, and
correlation with emission limits or
standards:

e ORS 468.035 (b, d)
Department

e ORS 468A.025(4) Air Purity
Standards; Air Quality Standards;
Treatment and Control of Emissions;
Rules

e ORS 468A.070 Measurement and
Testing of Contamination Sources; Rules

e OAR 340-212 Stationary Source
Testing and Monitoring

e OAR 340-214 Stationary Source
Reporting Requirements

e OAR 340-222 Stationary Source
Plant Site Emission Limits

e OAR 340-225 Air Quality
Analysis Requirements

e OAR 340-234 Emission Standards
for Wood Products Industries:
Monitoring and Reporting

e OAR 340-236 Emission Standards
for Specific Industries: Emissions
Monitoring and Reporting

e OAR 340-240 Rules for Areas
with Unique Air Quality Needs

EPA analysis: The State statutory
provisions listed above provide
authority to establish a program for
measurement and testing of sources,
including requirements for sampling
and testing. The State regulations cited
above require facilities to monitor and
report emissions, including
requirements for monitoring methods
and design, and monitoring and quality
improvement plans. In addition,
stationary source reporting requirements
include maintaining written records to
demonstrate compliance with emission
rules, limitations, or control measures,
and requirements for reporting and
recordkeeping. Therefore, the EPA is
proposing to approve the Oregon SIP as
meeting the requirements of CAA
section 110(a)(2)(F) for the 1997 PM, s,
2006 PM, s, and 2008 ozone NAAQS.

Functions of

110(a)(2)(G): Emergency episodes

CAA section 110(a)(2)(G) requires
states to provide for authority to address
activities causing imminent and
substantial endangerment to public
health, including contingency plans to
implement the emergency episode
provisions in their SIPs.
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State submittal: The State submittals
cite ORS 468-115 “Enforcement in
Cases of Emergency’” which authorizes
the ODEQ Director, at the direction of
the Governor, to enter a cease and desist
order for polluting activities that present
an imminent and substantial danger to
public health. In addition, OAR 340—
206 “Air Pollution Emergencies”
authorizes the ODEQ Director to declare
an air pollution alert or warning, or to
issue an ozone advisory to notify the
public. OAR 340-214 “Stationary
Source Reporting Requirements”
requires reporting of emergencies and
excess emissions and reporting
requirements.

EPA analysis: ORS 468-115
“Enforcement in Cases of Emergency”’
provides emergency order authority
comparable to CAA Section 303.
Emergency episode SIP requirements
are set forth at 40 CFR part 51 subpart
H (prevention of air pollution
emergency episodes, sections 51.150
through 51.153). The EPA has not
promulgated revisions to these rules for
PM, s. However, the EPA’s September
25, 2009 guidance 7 made
recommendations on how states could
address emergency episode and
contingency plans for PM, s.
Subsequently, on December 27, 2011 (76
FR 80747), the EPA approved State
revisions to OAR 340-206 “Air
Pollution Emergencies” to add a
significant harm level, air pollutant alert
level, air pollution warning level, and
air pollutant emergency level for PM; s,
consistent with the EPA’s September 25,
2009 guidance. OAR 340-206 “Air
Pollution Emergencies” is consistent
with the requirements of 40 CFR 51.150
through 51.153 for ozone. Therefore, the
EPA is proposing to approve the Oregon
SIP as meeting the requirements of CAA
section 110(a)(2)(G) for the 1997 PM, s,
2006 PM, s, and 2008 ozone NAAQS.

110(a)(2)(H): Future SIP Revisions

CAA section 110(a)(2)(H) requires that
SIPs provide for revision of such plan (i)
from time to time as may be necessary
to take account of revisions of such
national primary or secondary ambient
air quality standard or the availability of
improved or more expeditious methods
of attaining such standard, and (ii),
except as provided in paragraph
110(a)(3)(C), whenever the
Administrator finds on the basis of
information available to the
Administrator that the SIP is
substantially inadequate to attain the
NAAQS which it implements or to
otherwise comply with any additional
requirements under the CAA.

7 See footnote 2.

State submittal: The State submittals
refer to ORS 468A.025 “Air Purity
Standards; Air Quality Standards;
Treatment and Control of Emissions;
Rules” which provides authority for the
EQC to establish areas of the state that
require controls necessary to achieve the
NAAQS. The submittals also refer to
OAR 340-200 “General Air Pollution
Procedures and Definitions”” —0040
“State of Oregon Clean Air Act
Implementation Plan” which provides
for revisions to the Oregon SIP and
submittal of revisions to the EPA,
including standards submitted by a
regional authority and adopted verbatim
into ODEQ rules.

EPA analysis: As cited above, the
State’s SIP provides for revisions, and in
practice, the State regularly submits SIP
revisions to the EPA to take into account
revisions to the NAAQS and other
Federal regulatory changes. On
December 27, 2011, the EPA approved
numerous revisions to the Oregon SIP,
including updates to the State’s rules to
reflect Federal changes to the NAAQS
for PM, 5. ozone and lead (76 FR 80747).
The EPA proposes to approve the
Oregon SIP as meeting the requirements
of CAA section 110(a)(2)(H) for the 1997
PM., s, 2006 PM, s, and 2008 ozone
NAAQS.

110(a)(2)(I): Nonattainment area plan
revision under part D

CAA section 110(a)(2)(I) requires
states, in the case of a plan or revision
for an area designated as nonattainment,
to meet the applicable requirements of
part D of Title I of the CAA relating to
nonattainment areas.

EPA analysis: There are two elements
identified in CAA section 110(a)(2) not
governed by the three-year submission
deadline of CAA section 110(a)(1). SIPs
incorporating necessary local
nonattainment area controls are not due
within three years after promulgation of
a new or revised NAAQS, but are,
rather, due at the time of the
nonattainment area plan requirements
pursuant to section 172. These
requirements are: (i) submissions
required by CAA section 110(a)(2)(C) to
the extent that subsection refers to a
permit program as required in part D,
Title I of the CAA, and (ii) submissions
required by CAA section 110(a)(2)(I)
which pertain to the nonattainment
planning requirements of part D, Title I
of the CAA. Because the nonattainment
planning requirements are not governed
by the three-year submission deadline of
CAA section 110(a)(1), this
infrastructure action does not address to
the requirements of CAA section
110(a)(2)(C) with respect to

nonattainment NSR or CAA section
110(a)(2)(1).

110(a)(2)(]): Consultation with
government officials

CAA section 110(a)(2)(]) requires
states to provide a process for
consultation with local governments
and Federal Land Managers who are
carrying out NAAQS implementation
requirements pursuant to CAA section
121, relating to consultation. CAA
section 110(a)(2)(J) further requires
states to notify the public if NAAQS are
exceeded in an area and to enhance
public awareness of measures that can
be taken to prevent exceedances. Lastly,
CAA section 110(a)(2)(J) requires states
to meet applicable requirements of part
C, title I of the CAA related to
prevention of significant deterioration
and visibility protection.

State submittal: The State submittals
reference specific laws and regulations
relating to consultation, public
notification, and PSD and visibility
protection:

e ORS 468.020 Rules and Standards

e ORS 468.035(a, c, f~g) Functions
of Department
e ORS 468A.010 (1) (b, c) Policy

e ORS 468A.025 Air Purity
Standards; Air Quality Standards;
Treatment and Control of Emissions;
Rules

e OAR 340-202 Ambient Air
Quality Standards and PSD Increments

e OAR 340-204 Designation of Air
Quality Areas

e OAR 340-206
Emergencies

e OAR 340-209

e OAR 340-224
Review

e OAR 340-225 Air Quality
Analysis Requirements

EPA analysis: The EPA proposes to
find that the State’s Federally-approved
SIP includes specific provisions for
consulting with local governments and
Federal Land Managers as specified in
CAA section 121. ODEQ coordinates
with local governments, states, Federal
Land Managers and other stakeholders
on air quality issues and provides notice
to appropriate agencies related to
permitting actions. The State regularly
participates in regional planning
processes including the Western
Regional Air Partnership, which is a
regional planning organization made up
of states, tribes, Federal Land Managers,
local air agencies, whose purpose is to
understand current and evolving
regional air quality issues in the West.
The EPA is proposing to approve the
Oregon SIP as meeting the requirements
of CAA section 110(a)(2)(]) for

Air Pollution

Public Participation
Major New Source
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consultation with government officials
for the 1997 PM> s, 2006 PM, s, and 2008
ozone NAAQS.

The State of Oregon sends real time
air monitoring information for ozone,
particulate matter, and carbon
monoxide to the EPA’s AIRNow Web
page at http://www.airnow.gov and also
provides the information on the ODEQ
Air Quality Index (AQI) Web site at
http://www.deq.state.or.us/aqi
including measures that can be taken to
improve air quality. The EPA is
proposing to approve the Oregon SIP as
meeting the requirements of CAA
section 110(a)(2)(]) for public
notification for the 1997 PM, s, 2006
PM, s, and 2008 ozone NAAQS.

The requirement in CAA section
110(a)(2)(]) that the SIP meet the
applicable requirements of part C, title
I of the CAA is the same as described
earlier at CAA section 110(a)(2)(C) as it
relates to PSD. The EPA most recently
approved revisions to the State’s
Federally-approved PSD program on
December 27, 2011 (76 FR 80747),
including PSD program regulation of
direct PM, s, NOx and SO, as precursors
to PM» s, and PSD permitting of
greenhouse gas-emitting sources. The
State’s SIP-approved PSD permitting
program regulates NOx and VOCs as
precursors to ozone. Therefore, the EPA
is proposing to approve the Oregon SIP
as meeting the requirements of CAA
section 110(a)(2)(J) for PSD for the 1997
PM, 5, 2006 PM> 5, and 2008 ozone
NAAQS.

With regard to the applicable
requirements for visibility protection,
the EPA recognizes that states are
subject to visibility and regional haze
program requirements under part C of
Title I of the CAA. In the event of the
establishment of a new NAAQS,
however, the visibility and regional
haze program requirements under part
C, Title I of the CAA do not change.
Thus we find that there is no new
visibility obligation triggered under
CAA section 110(a)(2)(J) when a new
NAAQS becomes effective.

Based on the analysis above, the EPA
is proposing to approve the Oregon SIP
as meeting the requirements of CAA
section 110(a)(2)(J) for the 1997 PM, 5,
2006 PM, s, and 2008 ozone NAAQS.

110(a)(2)(K): Air quality and modeling/
data

CAA section 110(a)(2)(K) requires that
SIPs provide for (i) the performance of
such air quality modeling as the
Administrator may prescribe for the
purpose of predicting the effect on
ambient air quality of any emissions of
any air pollutant for which the
Administrator has established a national

ambient air quality standard, and (ii) the
submission, upon request, of data
related to such air quality modeling to
the Administrator.

State submittal: The State submittals
refer to ORS 468.035 “Functions of
Department”” which provides ODEQ
authority to conduct studies and
investigations to determine air quality.
OAR 340-202 “Ambient Air Quality
Standards and PSD Increments”
establishes standards and procedures for
modeling and reporting data on air
emissions. OAR 340-216 “Air
Contaminant Discharge Permits”’
establishes requirements for testing,
monitoring, recordkeeping, and
reporting requirements to determine
compliance with emission standards.
OAR 340-225 “Air Quality Analysis
Requirements” includes modeling
requirements for analysis and
demonstration of compliance with
standards and increments in specified
areas. OAR 340-226 “General Emission
Standards” provides authority for ODEQ
to establish additional controls through
permitting to prevent violation of
ambient air quality standards from a
source as determined by modeling,
monitoring or a combination thereof.

EPA analysis: The EPA previously
approved the State’s regulations on air
quality modeling into the SIP on
January 22, 2003 (68 FR 2891) and these
rules require all modeled estimates of
ambient concentrations be based on 40
CFR part 51, Appendix W (Guidelines
on Air Quality Models). Any change or
substitution from models specified in 40
CFR part 51, Appendix W is subject to
notice and opportunity for public
comment and must receive prior written
approval from ODEQ and the EPA.

As an example of the State’s modeling
capacity, the State of Oregon has
submitted a recent SIP revision,
supported by modeling for ozone. The
Portland and Salem areas were
historically nonattainment under the 1-
hour ozone standard and require
maintenance plans that ensure on-going
compliance with the 1997 8-hour ozone
standard. On May 22, 2007, the State
submitted these maintenance plans to
the EPA, supported by extensive
modeling. The EPA approved the SIP
revision on December 19, 2011 (76 FR
78571). Based on the foregoing, the EPA
is proposing to approve the Oregon SIP
as meeting the requirements of CAA
section 110(a)(2)(K) for the 1997 PM, s,
2006 PM, s, and 2008 ozone NAAQS.

110(a)(2)(L): Permitting fees

CAA section 110(a)(2)(L) requires SIPs
to require each major stationary source
to pay permitting fees to cover the cost
of reviewing, approving, implementing

and enforcing a permit, until such time
as the SIP fee requirement is superseded
by the EPA’s approval of the state’s title
V operating permit program.

State submittal: The State submittals
refer to ORS 468.065 “Issuance of
Permits: Content; Fees; Use” which
provides the EQC authority to establish
a schedule of fees for permits based
upon the costs of filing and
investigating applications, issuing or
denying permits, carrying out Title V
requirements and determining
compliance. ORS 468A.050
“Classification of Air Contamination
Sources; Registration and Reporting of
Sources; Rules; Fees” provides authority
to the EQC to establish fee schedules for
air contamination sources. OAR 340—
216 “Air Contaminant Discharge
Permits” requires payment of permit
fees based on a specified table of
sources and fee schedule. In addition,
the State submittals point to the State’s
approved title V program.

EPA analysis: On September 28, 1995,
the EPA fully approved the State’s title
V program (60 FR 50106) (effective
November 27, 1995). While the State’s
operating permit program is not
formally approved into the State’s SIP,
it is a legal mechanism the State can use
to ensure that ODEQ has sufficient
resources to support the air program,
consistent with the requirements of the
SIP. The State’s title V program
included a demonstration the State will
collect a fee from title V sources above
the presumptive minimum in
accordance with 40 CFR 70.9(b)(2)(i).
The EPA’s review process prior to the
approval of the State’s Title V
permitting program included an
evaluation of the State’s ability to
collect adequate fees. Therefore, the
EPA proposes to find that the State has
satisfied the requirements of CAA
section 110(a)(2)(L) for the 1997 PM, s,
2006 PM, s, and 2008 ozone NAAQS.

110(a)(2)(M): Consultation/participation
by affected local entities

CAA section 110(a)(2)(M) requires
states to provide for consultation and
participation in SIP development by
local political subdivisions affected by
the SIP.

State submittal: The State submittals
refer to the following laws and
regulations:

e ORS 468.035 (a, ¢, f~g) Functions
of Department
e ORS 468A.010 (1) (b, c) Policy

e ORS 468A.100-180 Regional Air
Quality Control Authorities

e ORS 468A.405 Authority to Limit
Motor Vehicle Operation and Traffic;
Rules
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e OAR 340-200 General Air
Pollution Procedures and Definitions

e OAR 340-204 Designation of Air
Quality Areas

e OAR 340-216 Air Contaminant
Discharge Permits

EPA analysis: The regulations cited by
the State were previously approved on
December 27, 2011 (76 FR 80747), and
provide for consultation and
participation in SIP development by
local political subdivisions affected by
the SIP. Therefore the EPA proposes to
find that the State’s SIP meets the
requirements of CAA section
110(a)(2)(M) for the 1997 PM> s, 2006
PM., 5, and 2008 ozone NAAQS.

VI. Scope of Proposed Action

Oregon has not demonstrated
authority to implement and enforce the
Oregon Administrative rules within
“Indian Country” as defined in 18
U.S.C. 1151. “Indian country” is
defined under 18 U.S.C. 1151 as: (1) All
land within the limits of any Indian
reservation under the jurisdiction of the
United States Government,
notwithstanding the issuance of any
patent, and including rights-of-way
running through the reservation, (2) all
dependent Indian communities within
the borders of the United States,
whether within the original or
subsequently acquired territory thereof,
and whether within or without the
limits of a State, and (3) all Indian
allotments, the Indian titles to which
have not been extinguished, including
rights-of-way running through the same.
Under this definition, the EPA treats as
reservations trust lands validly set aside
for the use of a Tribe even if the trust
lands have not been formally designated
as a reservation. Therefore, this SIP
approval does not extend to “Indian
Country” in Oregon. See CAA sections
110(a)(2)(A) (SIP shall include
enforceable emission limits),
110(a)(2)(E)() (State must have adequate
authority under State law to carry out
SIP), and 172(c)(6) (nonattainment SIPs
shall include enforceable emission
limits).

VIL Proposed Action

The EPA is proposing to find that the
Federally-approved provisions currently
in the Oregon SIP meet the following
CAA section 110(a)(2) infrastructure
elements for the 1997 PM, s, 2006 PM s,
and the 2008 ozone NAAQS: (A), (B),
(©), D)D), (E), (F), (G), (H), (), (K), (L),
and (M). The EPA is also proposing to
find that the Federally-approved
provisions currently in the Oregon SIP
meet the requirements of CAA section
110(a)(2)(D)(H)(I1) as it applies to
prevention of significant deterioration

for the 2008 ozone NAAQS, and CAA
section 110(a)(2)(D)(i)(II) as it applies to
visibility for the 2006 PM, s and 2008
ozone NAAQS. This action does not
propose to approve any additional
provisions into the Oregon SIP but is a
proposed finding that the current
provisions of the Oregon SIP are
adequate to satisfy the above-mentioned
infrastructure elements required by the
CAA. This action is being taken under
section 110 of the CAA.

VIII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves the state’s law
as meeting Federal requirements and
does not impose additional
requirements beyond those imposed by
the state’s law. For that reason, this
proposed action:

¢ Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

o does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human

health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in Oregon, and the EPA notes
that it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Particulate Matter, and
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: March 6, 2013.
Dennis J. McLerran,
Regional Administrator, Region 10.
[FR Doc. 2013-06309 Filed 3—20—13; 8:45 am]
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SUMMARY: These proposed rules
implement the 90-day waiting period
limitation under section 2708 of the
Public Health Service Act, as added by
the Patient Protection and Affordable
Care Act (Affordable Care Act), as
amended, and incorporated into the
Employee Retirement Income Security
Act of 1974 and the Internal Revenue
Code. They also propose amendments to
regulations to conform to Affordable
Care Act provisions already in effect as
well as those that will become effective
beginning 2014. The proposed
conforming amendments make changes
to existing requirements such as
preexisting condition limitations and
other portability provisions added by
the Health Insurance Portability and
Accountability Act of 1996 (HIPAA) and
implementing regulations because they
have become moot or need amendment
due to new market reform protections
under the Affordable Care Act.

DATES: Comments are due on or before
May 20, 2013.

ADDRESSES: Written comments may be
submitted to the Department of Labor as
specified below. Any comment that is
submitted will be shared with the other
Departments and will also be made
available to the public. Warning: Do not
include any personally identifiable
information (such as name, address, or
other contact information) or
confidential business information that
you do not want publicly disclosed. All
comments may be posted on the Internet
and can be retrieved by most Internet
search engines. No deletions,
modifications, or redactions will be
made to the comments received, as they
are public records. Comments may be
submitted anonymously.

Comments, i entifieg by “Waiting
Periods”, may be submitted by one of
the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail or Hand Delivery: Office of
Health Plan Standards and Compliance
Assistance, Employee Benefits Security
Administration, Room N-5653, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210,
Attention: Waiting Periods.

Comments received will be posted
without change to www.regulations.gov
and available for public inspection at
the Public Disclosure Room, N-1513,
Employee Benefits Security
Administration, 200 Constitution
Avenue NW., Washington, DC 20210,
including any personal information
provided.

FOR FURTHER INFORMATION CONTACT:
Amy Turner or Elizabeth Schumacher,

Employee Benefits Security
Administration, Department of Labor, at
(202) 693—-8335; Karen Levin or Kathryn
Johnson, Internal Revenue Service,
Department of the Treasury, at (202)
927-9639; or Cam Moultrie Clemmons,
Centers for Medicare & Medicaid
Services, Department of Health and
Human Services, at (410) 786—1565.
Customer service information:
Individuals interested in obtaining
information from the Department of
Labor concerning employment-based
health coverage laws may call the EBSA
Toll-Free Hotline at 1-866—444—EBSA
(3272) or visit the Department of Labor’s
Web site (www.dol.gov/ebsa). In
addition, information from HHS on
private health insurance for consumers
can be found on the Centers for
Medicare & Medicaid Services (CMS)
Web site (www.cciio.cms.gov/) and
information on health reform can be
found at www.HealthCare.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Patient Protection and Affordable
Care Act, Public Law 111-148, was
enacted on March 23, 2010, and the
Health Care and Education
Reconciliation Act, Public Law 111-
152, was enacted on March 30, 2010.
(They are collectively known as the
“Affordable Care Act”.) The Affordable
Care Act reorganizes, amends, and adds
to the provisions of part A of title XXVII
of the Public Health Service Act (PHS
Act) relating to group health plans and
health insurance issuers in the group
and individual markets. The term
“group health plan” includes both
insured and self-insured group health
plans.! The Affordable Care Act adds
section 715(a)(1) to the Employee
Retirement Income Security Act (ERISA)
and section 9815(a)(1) to the Internal
Revenue Code (the Code) to incorporate
the provisions of part A of title XXVII
of the PHS Act into ERISA and the
Code, and to make them applicable to
group health plans and health insurance
issuers providing health insurance
coverage in connection with group
health plans. The PHS Act sections
incorporated by these references are
sections 2701 through 2728.

PHS Act section 2708, as added by the
Affordable Care Act and incorporated
into ERISA and the Code, provides that
a group health plan or health insurance
issuer offering group health insurance
coverage shall not apply any waiting

1The term “‘group health plan” is used in title
XXVII of the PHS Act, part 7 of ERISA, and chapter
100 of the Code, and is distinct from the term
“health plan,” as used in other provisions of title
I of the Affordable Care Act. The term “health plan”
does not include self-insured group health plans.

period (as defined in PHS Act section
2704(b)(4)) that exceeds 90 days. PHS
Act section 2704(b)(4), ERISA section
701(b)(4), and Code section 9801(b)(4)
define a waiting period to be the period
that must pass with respect to an
individual before the individual is
eligible to be covered for benefits under
the terms of the plan. In 2004
regulations implementing the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA)
portability provisions (2004 HIPAA
regulations), the Departments of Labor,
Health and Human Services, and the
Treasury (the Departments) defined a
waiting period to mean the period that
must pass before coverage for an
employee or dependent who is
otherwise eligible to enroll under the
terms of a group health plan can become
effective.2 PHS Act section 2708 applies
to both grandfathered and non-
grandfathered group health plans and
group health insurance coverage for
plan years beginning on or after January
1, 2014.

PHS Act section 2708 does not require
an employer to offer coverage to any
particular employee or class of
employees, including part-time
employees. PHS Act section 2708
merely prevents an otherwise eligible
employee (or dependent) from being
required to wait more than 90 days
before coverage becomes effective.
Furthermore, nothing in the Affordable
Care Act penalizes small employers for
choosing not to offer coverage, or
applicable large employers, as defined
in the employer shared responsibility
provisions under Code section 4980H,
for choosing to limit their offer of
coverage to full-time employees (and
their dependents), as defined in the
employer shared responsibility
provisions under Code section 4980H.

On February 9, 2012, the Departments
issued guidance 2 outlining various
approaches under consideration with
respect to both the 90-day waiting
period limitation and the employer
shared responsibility provisions under
Code section 4980H (February 2012
guidance). Public comments were
invited generally, as well as specifically,
regarding how rules relating to the
potential look-back/stability period safe
harbor method for determining the
number of full-time employees under
Code section 4980H should be
coordinated with the 90-day waiting
period limitation.

226 CFR 54.9801-3(a)(3)(iii), 29 CFR 2590.701—
3(a)(3)(iii), and 45 CFR 146.111(a)(3)(iii).

3Department of Labor Technical Release 2012—
01, IRS Notice 2012-17, and HHS FAQs issued
February 9, 2012.
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On August 31, 2012, following their
review of the comments on the February
2012 guidance, the Departments
provided temporary guidance,* to
remain in effect at least through the end
of 2014, regarding the 90-day waiting
period limitation, and described the
approach they intended to propose in
rulemaking in the future (August 2012
guidance). The August 2012 guidance
provides that employers, plans, and
issuers may rely on the compliance
guidance at least through the end of
2014 and that, for purposes of
enforcement by the Departments,
compliance with the approach set forth
in the August 2012 guidance will be
considered compliance with the
provisions of PHS Act section 2708 at
least through the end of 2014.

In general, the August 2012 guidance
provides, among other things, that
eligibility conditions based solely on the
lapse of a time period are permissible
for no more than 90 days. Other
conditions for eligibility under the
terms of a group health plan are
generally permissible under PHS Act
section 2708, unless the condition is
designed to avoid compliance with the
90-day waiting period limitation. The
August 2012 guidance further clarifies
that if, under the terms of a plan, an
employee may elect coverage that would
begin on a date that does not exceed the
90-day waiting period limitation, the 90-
day waiting period limitation is
considered satisfied and, accordingly, a
plan or issuer will not be considered to
have violated PHS Act section 2708
solely because employees may take
additional time to elect coverage.

The August 2012 guidance also
addresses the application of PHS Act
section 2708 to variable-hour employees
in cases in which a specified number of
hours of service per period is a plan
eligibility condition. Specifically, the
guidance provides that if a group health
plan conditions eligibility on an
employee regularly working a specified
number of hours per period (or working
full-time), and it cannot be determined
that a newly-hired employee is
reasonably expected to regularly work
that number of hours per period (or
work full-time), the plan may take a
reasonable period of time to determine
whether the employee meets the plan’s
eligibility condition, which may include
a measurement period that is consistent
with the timeframe permitted for such
determinations under Code section

4 Department of Labor Technical Release 2012—
02, IRS Notice 2012-59, and HHS FAQs issued
August 31, 2012.

4980H.5 Except in cases in which a
waiting period that exceeds 90 days is
imposed in addition to a measurement
period, the time period for determining
whether such an employee meets the
plan’s eligibility condition will not be
considered to be designed to avoid
compliance with the 90-day waiting
period limitation if coverage is made
effective no later than 13 months from
the employee’s start date, plus if the
employee’s start date is not the first day
of a calendar month, the time remaining
until the first day of the next calendar
month.

The August 2012 guidance also
addresses application of the rules to
plans with cumulative hours-of-service
requirements. The August 2012
guidance includes an example stating
that, if a plan’s cumulative hours-of-
service requirement is more than 1,200
hours, the Departments would consider
the requirement to be designed to avoid
compliance with the 90-day waiting
period limitation.

After consideration of all of the
comments received in response to the
February 2012 guidance and in response
to the August 2012 guidance, the
Departments are proposing these
regulations. Public comments on these
proposed regulations are invited.

II. Overview of the Proposed
Regulations

A. Prohibition on Waiting Periods That
Exceed 90 Days

These regulations propose that a
group health plan, and a health
insurance issuer offering group health
insurance coverage, not apply any
waiting period that exceeds 90 days.
(Neither a plan nor an issuer offering
coverage is required to have any waiting
period.) If, under the terms of the plan,
an employee can elect coverage that
becomes effective on a date that does
not exceed the 90-day waiting period
limitation, the coverage complies with
the waiting period rules, and the plan or
issuer will not be considered to violate
the waiting period rules merely because
individuals choose to elect coverage
beyond the end of the 90-day waiting
period.

In these proposed regulations, the
definition of waiting period is the same
as that used in the 2004 HIPAA
regulations. (However, the definition is
proposed to be moved from the section
on preexisting condition exclusions to
this section. See below for an

5The August 2012 guidance provides that an
employer may use a measurement period that is
consistent with Code section 4980H, whether or not
it is an applicable large employer subject to Code
section 4980H.

explanation of other technical and
conforming changes proposed to be
made to the 2004 HIPAA regulations.)
Accordingly, under these proposed
regulations, waiting period would
continue to be defined as the period that
must pass before coverage for an
employee or dependent who is
otherwise eligible to enroll under the
terms of a group health plan can become
effective. These proposed regulations
would also continue to include the
clarification that, if an employee or
dependent enrolls as a late enrollee or
special enrollee, any period before such
late or special enrollment is not a
waiting period. The effective date of
coverage for special enrollees continues
to be that set forth in the Departments’
2004 HIPAA regulations governing
special enrollment.®

Paragraph (c) of the proposed
regulations sets forth rules governing
the relationship between a plan’s
eligibility criteria and the 90-day
waiting period limitation. Specifically,
this paragraph provides that being
otherwise eligible to enroll in a plan
means having met the plan’s substantive
eligibility conditions (such as being in
an eligible job classification or
achieving job-related licensure
requirements specified in the plan’s
terms). However, the 90-day waiting
period limitation generally does not
require the plan sponsor to offer
coverage to any particular employee or
class of employees (including, for
example, part-time employees). Instead,
these proposed regulations would
prohibit requiring otherwise eligible
participants and beneficiaries to wait
more than 90 days before coverage is
effective.”

Under these proposed regulations,
eligibility conditions that are based
solely on the lapse of a time period
would be permissible for no more than
90 days. Other conditions for eligibility
under the terms of a group health plan
(i.e., those that are not based solely on
the lapse of a time period) are generally
permissible under PHS Act section 2708
and these proposed regulations unless
the condition is designed to avoid
compliance with the 90-day waiting
period limitation.

These regulations propose an
approach when applying waiting
periods to variable-hour employees in

626 CFR 54.9801-6, 29 CFR 2590.701-6, and 45
CFR 146.117.

7 While a substantive eligibility condition that
denies coverage for employees may be permissible
under PHS Act section 2708, an applicable large
employer’s denial of coverage to a full-time
employee may, nonetheless, give rise to an
assessable payment under section 4980H of the
Code and its implementing regulations.
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cases in which a specified number of
hours of service per period (such as 30
hours per week or 250 hours per
quarter) is a plan eligibility condition.
Under these proposed regulations, if a
group health plan conditions eligibility
on an employee regularly having a
specified number of hours of service per
period (or working full-time), and it
cannot be determined that a newly-
hired employee is reasonably expected
to regularly work that number of hours
per period (or work full-time), the plan
may take a reasonable period of time to
determine whether the employee meets
the plan’s eligibility condition, which
may include a measurement period of
no more than 12 months that begins on
any date between the employee’s start
date and the first day of the first
calendar month following the
employee’s start date. (This is consistent
with the timeframe permitted for such
determinations under Code section
4980H and its implementing
regulations.) Except for cases in which
a waiting period that exceeds 90 days is
imposed in addition to a measurement
period, the time period for determining
whether a variable-hour employee meets
the plan’s hours of service per period
eligibility condition will not be
considered to be designed to avoid
compliance with the 90-day waiting
period limitation if coverage is made
effective no later than 13 months from
the employee’s start date, plus if the
employee’s start date is not the first day
of a calendar month, the time remaining
until the first day of the next calendar
month.

Some commenters requested
clarification regarding employees with
specific or unique work schedules, and
whether they would be treated as
variable-hour employees. In this regard,
unlike the rules under Code section
4980H, whether an employee has been
appropriately classified as part-time,
full-time, or variable-hour is of limited
application under PHS Act section
2708. That is, conditions for eligibility
under the terms of a group health plan
are generally permissible under PHS Act
section 2708, unless based solely on the
lapse of time or designed to avoid
compliance with the 90-day waiting
period limitation. Accordingly, plan
provisions that base eligibility on
whether an employee is, for example,
meeting certain sales goals or earning a
certain level of commission, are
generally substantive eligibility
provisions that do not trigger the 90-day
waiting period limitation. Some plan
eligibility provisions, such as whether
an employee has a specified number of
hours of service per period (such as 30

hours per week or 250 hours per
quarter) necessarily require the passage
of time in order to determine whether
the plan’s substantive eligibility
provision has been met. These proposed
regulations set forth an approach under
which such plan provisions will not be
considered to be designed to avoid
compliance with the 90-day waiting
period limitation. However, whether a
particular employee is classified
appropriately as part-time, full-time, or
variable-hour is generally not an issue
under PHS Act section 2708, although
other provisions of law (such as Code
section 4980H, the HIPAA
nondiscrimination provisions, and other
provisions of ERISA) may be applicable.

Another type of plan eligibility
provision addressed in the August 2012
guidance was cumulative hours-of-
service requirements, which use more
than solely the passage of a time period
in determining whether employees are
eligible for coverage. Specifically, the
August 2012 guidance included an
example stating that if a plan’s
cumulative hours-of-service
requirement were more than 1,200
hours, the Departments would consider
the requirement to be designed to avoid
compliance with the 90-day waiting
period limitation. Under these proposed
regulations, if a group health plan or
health insurance issuer conditions
eligibility on any employee’s (part-time
or full-time) having completed a number
of cumulative hours of service, the
eligibility condition is not considered to
be designed to avoid compliance with
the 90-day waiting period limitation if
the cumulative hours-of-service
requirement does not exceed 1,200
hours.8 Under the proposed rules, the
plan’s waiting period must begin once
the new employee satisfies the plan’s
cumulative hours-of-service
requirement and may not exceed 90
days. Furthermore, this provision is
designed to be a one-time eligibility
requirement only; these proposed
regulations do not permit, for example,
re-application of such a requirement to
the same individual each year.

In response to the August 2012
guidance, some commenters requested
clarification regarding application of the
rule to plan provisions that require
employees to work sufficient number of
hours per measurement period but
permit employees, if they do not have
a sufficient number of hours, to make a

8 While a cumulative hours-of-service eligibility
condition up to 1,200 hours may be permissible
under PHS Act section 2708, an applicable large
employer’s denial of coverage to a full-time
employee may, nonetheless, give rise to an
assessable payment under section 4980H of the
Code and its implementing regulations.

self-payment (or buy-in) equal to the
amount which would allow them to
have a sufficient number of hours
within the measurement period. PHS
Act section 2708 and these proposed
regulations do not prohibit plan
procedures permitting self-payment (or
buy-in) to satisfy any otherwise
permissible hours-of-service
requirement.

Some commenters raised concerns
about communication between a plan
and issuer regarding the 90-day
limitation on waiting periods.
Commenters stated that many issuers
rely on the plan sponsor for information
about an individual’s eligibility for
coverage and that issuers may not have
knowledge of certain plan terms, such
as eligibility conditions and waiting
periods. These commenters expressed
concern that health insurance issuers
are required to comply with the
requirements of PHS Act section 2708,
but must rely on the information plan
sponsors and employers report to them
regarding eligibility information such as
an employee’s start date. At the same
time, small employers purchasing
insurance coverage often rely on their
issuers for compliance assistance.
Therefore, while the requirements of
PHS Act section 2708 and these
proposed regulations would be
applicable to both the plan and issuer,
to the extent coverage under a group
health plan is insured by a health
insurance issuer, paragraph (f) of the
proposed regulations would provide
that the issuer can rely on the eligibility
information reported to it by an
employer (or other plan sponsor) and
will not be considered to violate the
requirements of these proposed
regulations in administering the 90-day
waiting period limitation if the issuer
requires the plan sponsor to make a
representation regarding the terms of
any eligibility conditions or waiting
periods imposed by the plan sponsor
before an individual is eligible to
become covered under the terms of the
employer’s plan (and requires the plan
sponsor to update this representation
with any changes), and the issuer has no
specific knowledge of the imposition of
a waiting period that would exceed the
permitted 90-day period.

Paragraph (d) of the proposed
regulations clarifies the method for
counting days when applying a 90-day
waiting period. Some commenters
stated that it is common practice to have
a 90-day waiting period with coverage
effective the first day of the month after
the 90-day waiting period and requested
flexibility for administrative ease.
Others requested the Departments to
create a de minimis exception for the
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difference between 90 days and 3
months. Under these proposed
regulations, due to the clear text of the
statute, the waiting period may not
extend beyond 90 days and all calendar
days are counted beginning on the
enrollment date, including weekends
and holidays. For a plan with a waiting
period, “‘enrollment date” is defined as
the first day of the waiting period.® If,
with respect to a plan or issuer
imposing a 90-day waiting period, the
91st day is a weekend or holiday, the
plan or issuer may choose to permit
coverage to be effective earlier than the
91st day, for administrative
convenience. However, a plan or issuer
may not make the effective date of
coverage later than the 91st day.

The Departments recognize that
multiemployer plans maintained
pursuant to collective bargaining
agreements have unique operating
structures and may include different
eligibility conditions based on the
participating employer’s industry or the
employee’s occupation. For example,
some comments received on the August
2012 guidance gave examples of plan
eligibility provisions based on complex
formulas for earnings and residuals. As
discussed earlier, the Departments view
eligibility provisions that are based on
compensation as substantive eligibility
provisions that are not designed to
avoid compliance with the 90-day
waiting period limitation. In addition,
hours banks, which are common
multiemployer plan provisions that
allow workers to bank excess hours
from one measurement period and then
draw down on them to compensate for
any shortage in a succeeding
measurement period and prevent lapses
in coverage, function as buy-in
provisions, which were discussed
earlier as permissible. It is the
Departments’ view that the proposed
rules provide flexibility to both
multiemployer and single-employer
health plans to meet their needs in
defining eligibility criteria, while also
ensuring that employees are protected
from excessive waiting periods.
Comments are invited on these
proposed rules and on whether any
additional examples or provisions are
needed to address multiemployer plans.

These proposed regulations generally
would apply for plan years beginning on
or after January 1, 2014, consistent with
the statutory effective date of PHS Act
section 2708. The rules would apply to
both grandfathered and non-

9 See 26 CFR 54.9801-3(a)(3)(i); 29 CFR
2590.701-3(a)(3)(i); and 45 CFR 146(a)(3)(i), which
would be moved under these proposed rules to 26
CFR 54.9801-2; 29 CFR 2590.701-2; and 45 CFR
144.103.

grandfathered group health plans and
health insurance issuers offering group
health insurance coverage. As with the
applicability of the 2004 HIPAA
regulations, with respect to individuals
who are in a waiting period for coverage
before the applicability date, beginning
on the first day these rules apply to the
plan, any waiting period can no longer
apply in a manner that exceeds 90 days.
However, as discussed below, the
proposed amendment to eliminate the
requirement to issue a certificate of
creditable coverage is proposed to apply
December 31, 2014, so that individuals
needing to offset a preexisting condition
exclusion under a plan that operates
with a plan year beginning later than
January 1 would still have access to the
certificate for proof of coverage.
Comments are invited on these
proposed applicability dates.

The August 2012 guidance provided
that group health plans and health
insurance issuers may rely on the
compliance guidance through at least
the end of 2014. In the Departments’
view, these proposed regulations are
consistent with, and no more restrictive
on employers than, the August 2012
guidance. Therefore, the Departments
will consider compliance with these
proposed regulations as compliance
with PHS Act section 2708 at least
through the end of 2014. (However, for
changes outside of PHS Act section
2708 made to existing HIPAA
regulations, such as the elimination of
the requirement to provide a certificate
of creditable coverage, the existing
HIPAA regulations continue to apply
until amended in new final regulations.)
To the extent final regulations or other
guidance with respect to the 90-day
waiting period limitation is more
restrictive on plans and issuers than
these proposed regulations, the final
regulations or other guidance will not be
effective prior to January 1, 2015.

B. Conforming Changes to Existing
Regulations

Sections 9801 of the Code and 701 of
ERISA, and section 2701 of the PHS Act
as originally added by HIPAA included
requirements pertaining to the
application of preexisting condition
exclusions and waiting periods, as well
as methods of crediting coverage. Final
regulations implementing Code section
9801, ERISA section 701, and PHS Act
section 2701 (as originally added by
HIPAA) were adopted in 2004. The 2004
HIPAA regulations permit limited
exclusions of coverage based on a
preexisting condition under certain
circumstances. PHS Act section 2704,
added by the Affordable Care Act and
incorporated into ERISA and the Code,

amends the HIPAA requirements
relating to preexisting conditions to
provide that a group health plan and a
health insurance issuer offering group or
individual health insurance coverage
may not impose any preexisting
condition exclusion.® PHS Act section
2704 and the interim final regulations
implementing that section are generally
effective with respect to plan years (in
the individual market, policy years)
beginning on or after January 1, 2014,
but for enrollees who are under 19 years
of age, this prohibition became effective
for plan years (in the individual market,
policy years) beginning on or after
September 23, 2010.1* Therefore, these
proposed regulations would amend the
2004 HIPAA regulations implementing
Code sections 9801, ERISA section 701,
and PHS Act section 2701 (as originally
added by HIPAA), to remove provisions
superseded by the prohibition on
preexisting conditions under PHS Act
section 2704 and the implementing
regulations. Additionally, these
regulations propose to amend examples
in 26 CFR Part 54, 29 CFR Part 2590,
and 45 CFR Parts 144 and 146 to
conform to other changes made by the
Affordable Care Act, such as the
elimination of lifetime and annual
limits under PHS Act section 2711 and
its implementing regulations,2 as well
as the provisions governing dependent
coverage of children to age 26 under
PHS Act section 2714 and its
implementing regulations.3

C. Technical Amendment Relating to
OPM Multi-State Plan Program and
External Review

Section 1334 of the Affordable Care
Act creates the Multi-State Plan Program
(MSPP) to foster competition in the
Affordable Insurance Exchanges
(Exchanges) and directs the U.S. Office
of Personnel Management (OPM) to
contract with private health insurance
issuers to offer at least two multi-state
plans (MSPs) on each of the Exchanges
in the 50 states and the District of
Columbia. Under Affordable Care Act
section 1334(a)(4), OPM is to administer
this program ‘““in a manner similar to the
manner in which” it implements the
contracting provisions of the Federal
Employee Health Benefits Program
(FEHBP). OPM has interpreted
Affordable Care Act section 1334(a)(4)
to require implementation of a uniform,
nationally applicable external review

10 Affordable Care Act section 1201 also moved
those provisions from PHS Act section 2701 to PHS
Act section 2704.

1175 FR 37188 (June 28, 2010).

1275 FR 37188 (June 28, 2010).

1375 FR 27122 (May 13, 2010).
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process consistent with the
requirements of PHS Act section 2719
for MSPs similar to that administered by
OPM under FEHBP,14 to ensure that the
MSPP contract is administered
consistently throughout all 51
jurisdictions that would be served by an
MSP (as FEHBP currently does).

The “level playing field”” requirement
in section 1324 of the Affordable Care
Act provides that “[n]otwithstanding
any other provision of law,”
requirements under State or Federal law
in 13 categories (including appeals)
“shall not”” apply to “health insurance
offered by a private health insurance
issuer” if the requirement does not
apply to MSPs established under the
Affordable Care Act. Non-grandfathered
health insurance coverage is generally
required to comply with PHS Act
section 2719 and its implementing
regulations regarding internal claims
and appeals and external review
processes.15 As a result, MSPP plans
must also so comply, or other non-
grandfathered insurance coverage would
have to be similarly exempted.16

PHS Act section 2719 and its
implementing regulations provide that
group health plans and health insurance
issuers must comply with either a State
external review process or the Federal
external review process. Generally, if a
State has an external review process that
meets, at a minimum, the consumer
protections set forth in the interim final
regulations, then the issuer (or a plan)
subject to the State process must comply
with the State process.1? For plans and
issuers not subject to an existing State
external review process (including self-
insured plans), a Federal external

14 OPM published a final rule on establishment of
the MSPP on March 11, 2013 at 78 FR 15559.

15 The interim final regulations relating to
internal claims and appeals and external review
processes are codified at 26 CFR 54.9815-2719T, 29
CFR 2590.715-2719, and 45 CFR 147.136. These
requirements do not apply to grandfathered health
plans. The interim final regulations relating to
status as a grandfathered health plan are codified
at 26 CFR 54.9815-1251T, 29 CFR 2590.715-1251,
and 45 CFR 147.140.

16 The amendments in these proposed regulations
only seek to address the differences that exist
between the proposed MSPP external review
process and the external review requirements for
group health plans and health insurance issuers.
While MSPP is also required to comply with the
requirements related to internal claims and appeals,
OPM'’s proposed process does not differ from the
internal claims and appeals requirements for group
health plans and health insurance issuers.

17 More information on the regulatory
requirements for State external review processes,
including the regulations, Uniform Health Carrier
External Review Model Act promulgated by the
National Association of Insurance Commissioners,
technical releases, and other guidance, is available
at http://www.dol.gov/ebsa and http://

cciio.cms.gov.

review process applies.1® The statute
requires the Departments to establish
standards, “through guidance,”
governing a Federal external review
process. Among such guidance that has
been issued by the Departments, HHS
has established a Federal external
review process for self-insured
nonfederal governmental health plans,
as well as for plans and issuers in States
that do not meet the minimum
consumer protections in the regulations.

In this rule, the Departments propose
to clarify that MSPs will be subject to
the Federal external review process
under PHS section 2719(b)(2) and
paragraph (d) of the internal claims and
appeals and external review regulations.
In doing so, the Departments interpret
section 2719(b)(2) to apply to all plans
not subject to a State’s external review
process (emphasis added).1® OPM’s
final rule on the establishment of the
multi-State plan program 20 requires the
MSPP external review process to meet
the requirements of PHS Act section
2719 and its implementing regulations.

Additionally, the Departments
propose to clarify that the scope of the
Federal external review process, as
described in paragraph (d)(1)(ii) of the
regulations, is the minimum required
scope of claims eligible for external
review for plans using a Federal
external review process, and that
Federal external review processes
developed in accordance with
paragraph (d) may have a scope that
exceeds the minimum requirements. For
example, OPM stated that the scope of
the MSP external review process would
allow for appeals of all disputed
claims.2? This clarification would
reiterate that the proposed external
review process would meet the
minimum requirement for the scope of
a Federal external review process under
the regulations.

18 More information on the regulatory
requirements for the Federal external review
process, including the regulations, technical
releases, and other guidance, is available at http://
www.dol.gov/ebsa and http://cciio.cms.gov.

19'We note that this interpretation of section
2719(b)(2) as applicable to MSPs is supported by
the fact that Congress directed that the MSPP be
implemented by OPM, and OPM is not a state.

20 See 45 CFR 800.115(k) and 45 CFR part 800.

2145 CFR 800.504(a). See also 78 FR 15559,
15582-15584 (March 11, 2013), the Preamble to the
Patient Protection and Affordable Care Act;
Establishment of the Multi-State Plan Program for
the Affordable Insurance Exchanges; Final Rule.

III. Economic Impact and Paperwork
Burden

A. Executive Order 12866 and 13563—
Department of Labor and Department of
Health and Human Services

Executive Order 13563 emphasizes
the importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing and streamlining rules,
and of promoting flexibility. It also
requires federal agencies to develop a
plan under which the agencies will
periodically review their existing
significant regulations to make the
agencies’ regulatory programs more
effective or less burdensome in
achieving their regulatory objectives.

Under Executive Order 12866, a
regulatory action deemed ““significant”
is subject to the requirements of the
Executive Order and review by the
Office of Management and Budget
(OMB). Section 3(f) of the Executive
Order defines a “‘significant regulatory
action” as an action that is likely to
result in a rule (1) having an annual
effect on the economy of $100 million
or more, or adversely and materially
affecting a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities (also referred to as
“economically significant’); (2) creating
serious inconsistency or otherwise
interfering with an action taken or
planned by another agency; (3)
materially altering the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or (4)
raising novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

These proposed regulations are not
economically significant within the
meaning of section 3(f)(1) of the
Executive Order. However, OMB has
determined that the actions are
significant within the meaning of
section 3(f)(4) of the Executive Order.
Therefore, OMB has reviewed these
proposed regulations, and the
Departments have provided the
following assessment of their impact.

1. Summary

As stated earlier in this preamble,
these proposed regulations would
implement PHS Act section 2708, which
provides that a group health plan, and
a health insurance issuer offering group
health insurance coverage, may not
apply any waiting period that exceeds
90 days. The proposed regulations
define “waiting period” as the period
that must pass before coverage for an


http://www.dol.gov/ebsa
http://www.dol.gov/ebsa
http://www.dol.gov/ebsa
http://cciio.cms.gov
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employee or dependent who is
otherwise eligible to enroll under the
terms of a group health plan can become
effective, which is the same definition
used in the 2004 HIPAA regulations.
The proposed regulations would
generally apply to plan years beginning
on or after January 1, 2014, consistent
with the statutory effective date of PHS
Act section 2708.22

The Departments have crafted these
proposed regulations to secure the
protections intended by Congress in an
economically efficient manner. The
Departments do not have sufficient data
to quantify the regulations’ economic
cost or benefits; therefore, they have
provided a qualitative discussion of
their economic impacts and request
detailed comment and data that would
allow for quantification of the costs,
benefits, and transfers that would be
brought about by the proposed rule.

2. Estimated Number of Affected
Entities

The Departments estimate that 4.1
million new employees receive group
health insurance coverage through
private sector employers and 1.0 million
new employees receive group health
insurance coverage through public
sector employers annually.23 The 2012
Kaiser Family Foundation and Health
Research and Education Trust Employer
Health Benefits Annual Survey (the
“2012 Kaiser Survey”) finds that only
eight percent of covered workers were
subject to waiting periods of four
months or more.24 If eight percent of
new employees receiving health care
from their employers are subject to a
waiting period of four months or more,
then 408,000 new employees (5.1
million x 0.08) would be affected by this
rule.25 However, the Departments
would note that it is unlikely that the
survey defines the term “waiting
period” in the same manner as these
proposed regulations. For example,
waiting period may have been defined

22 As stated earlier, the Departments’ August 2012
guidance provided that group health plans and
health insurance issuers may rely on the
compliance guidance through at least the end of
2014. In the Departments’ view, these proposed
regulations are consistent with, and no more
restrictive on employers than, the August 2012
guidance. Therefore, the Departments will consider
compliance with these proposed regulations as
compliance with PHS Act section 2708 at least
through the end of 2014.

23 This estimate is based upon internal
Department of Labor calculations derived from the
2009 Medical Expenditure Panel Survey.

24 See e.g., Kaiser Family Foundation and Health
Research and Education Trust, Employer Health
Benefits 2012 Annual Survey (2012) available at
http://ehbs.kff.org/pdf/2012/8345.pdf.

25 Approximately 331,000 private sector
employees and 77,000 state and local public sector
employees.

by reference to an employee’s start date,
and it seems unlikely that the 2012
Kaiser Survey would have included the
clarifications included in these
proposed regulations regarding the
measurement period for variable-hour
employees or the clarification regarding
cumulative hours-of-service
requirements.

3. Benefits

Before Congress enacted PHS Act
section 2708, federal law did not
prescribe any limits on waiting periods
for group health insurance coverage.

If employees delay health care
treatment until the expiration of a
prolonged waiting period, detrimental
health effects can result, especially for
employees and their dependents
requiring higher levels of health care,
such as older Americans, pregnant
women, young children, and those with
chronic conditions. This could lead to
lower work productivity and missed
school days. Low-wage workers also are
vulnerable, because they have less
income to spend out-of-pocket to cover
medical expenses. The Departments
anticipate that these proposed
regulations can help reduce these
effects, although the overall benefit may
be limited because—as discussed in
greater detail below—a small fraction of
employers are expected to offer earlier
health insurance coverage as a result of
these proposed regulations.

As discussed earlier in this preamble,
these proposed regulations would
amend the 2004 HIPAA regulations
implementing Code sections 9801,
ERISA section 701, and PHS Act section
2701 (as originally added by HIPAA) to
remove provisions superseded by the
prohibition on preexisting conditions
under PHS Act section 2704 and the
implementing regulations. These
amendments would provide a benefit to
plans by reducing the burden associated
with complying with the several
Paperwork Reduction Act information
collections that are associated with the
superseded regulations. For a discussion
of the affected information collections
and the estimated cost and burden hour
reduction, please see the Paperwork
Reduction Act section, below.

4. Transfers Associated with the Rule

The possible transfers associated with
this proposed rule would arise if
employers begin to pay their portion of
health insurance premiums or
contributions sooner than they did
before the enactment of PHS Act section
2708 and issuance of these proposed
regulations. Recipients of the transfers
would be covered employees and their
dependents who would, if these

proposed regulations are finalized, not
be subject to excessive waiting periods
during which they must forgo health
coverage, purchase COBRA
continuation coverage, or obtain an
individual health insurance policy—all
of which are options that could lead to
higher out-of-pocket costs for employees
to cover their healthcare expenditures.
As discussed above, federal law did not
limit the duration of waiting periods in
the group health plans market before the
enactment of PHS Act section 2708.

The Departments do not believe that
this rule, on its own, will cause more
than a marginal number of employers to
offer coverage earlier to their employees
because this provision on its own does
not require employers to offer coverage
and there is significant flexibility
afforded to employers in these proposed
regulations to maintain or revise their
current group health plan eligibility
conditions. For example, paragraph
(c)(3)(ii) of the proposed regulations
provides that if a group health plan or
health insurance issuer conditions
eligibility on any employee’s (part-time
or full-time) having completed a number
of cumulative hours of service, the
eligibility condition is not considered to
be designed to avoid compliance with
the 90-day waiting period limitation if
the cumulative hours-of-service
requirement does not exceed 1,200
hours. This is intended to provide plan
sponsors with flexibility to continue the
common practice of utilizing a
probationary or trial period to determine
whether a new employee will be able to
handle the duties and challenges of the
job, while providing protections against
excessive waiting periods for such
employees. Under these proposed
regulations, the plan’s waiting period
must begin once the new employee
satisfies the plan’s cumulative hours-of-
service requirement and may not exceed
90 days.

Therefore, an employee who must
meet a cumulative hours-of-service
requirement of 1,200 hours could be
employed for ten months 26 before their
health coverage becomes effective and
only employers that had a waiting
period longer than ten months before
the enactment of PHS Act section 2708
and these proposed regulations would
necessarily incur a transfer for
additional coverage. Because the 2012
Kaiser Survey reports that just eight
percent of covered workers are in plans
with waiting periods of four months or
more and the overall average waiting
period is just 2.3 months, the

261,200 hours/40 hours per week = 30 weeks; 30
weeks *7 days/week = 210 days; 210 days eligibility
requirement + 90 day wait period = 300 days.
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Departments are confident that such
long waiting periods are rare.

B. Paperwork Reduction Act

1. Department of Labor and Department
of the Treasury

As stated above, Sections 9801 of the
Code and 701 of ERISA, and 2701 of the
PHS Act as originally added by Health
Insurance Portability and
Accountability Act of 1996, included
requirements pertaining to the
application of preexisting conditions
exclusions and waiting periods as well
as methods of crediting coverage. The
2004 HIPAA regulations (in effect prior
to the effective date of these
amendments) permit limited exclusions
of coverage based on a preexisting
condition under certain circumstances.

PHS Act section 2704, added by the
Affordable Care Act and incorporated
into ERISA and the Code, amends the
2004 HIPAA regulations relating to
preexisting conditions to provide that a
group health plan and a health
insurance issuer offering group or
individual health insurance coverage
may not impose any preexisting
condition exclusion. PHS Act section
2704 and the interim final regulations
implementing that section are generally
effective with respect to plan years (in
the individual market, policy years)
beginning on or after January 1, 2014,
but for enrollees who are under 19 years
of age, this prohibition became effective
for plan years (in the individual market,
policy years) beginning on or after
September 23, 2010. Therefore, these
regulations propose to amend the 2004
HIPAA regulations implementing Code
sections 9801, ERISA section 701, and
PHS Act section 2701 (as originally
added by HIPAA), to remove provisions
superseded by the prohibition on
preexisting conditions under PHS Act
section 2704 and the implementing
regulations.

The Departments are proposing to
discontinue the following Information
Collection Requests (ICRs) that are
associated with the superseded
regulation: The Notice of Preexisting
Condition Exclusion under Group
Health Plans, which is approved under
OMB Control Number 1210-0102
through January 31, 2016, and
Establishing Creditable Coverage under
Group Health Plans, which is approved
under OMB Control Number 1210-0103
through January 31, 2016.

Additionally, the Departments are
proposing to revise Final Regulations for
Health Coverage Portability for Group
Health Plans and Group Health
Insurance Issuers under HIPAA Titles I
& IV, which is approved under OMB

Control Number 1545-1537 through
January 31, 2014, to remove the Health
Plans Imposing Pre-existing Condition
Notification Requirements, Certification
Requirements, and Exclusion Period
Notification Information Collections
within this ICR because they are
associated with the superseded
regulation.

Discontinuing and revising these ICRs
would result in a total burden reduction
of approximately 341,000 hours (5,000
hours attributable to OMB Control
Number 1210-0102, 74,000 hours
attributable to OMB Control Number
1210-0103, and 262,000 hours
attributable to OMB Control Number
1545-1537) and a total cost burden
reduction of approximately $32.7
million ($1.1 million attributable to
OMB Control Number 1210-0102, $12.4
million attributable to OMB Control
Number 1210-0103, and $19.2 million
attributable to OMB Control Number
1545-1537).

C. Regulatory Flexibility Act—
Department of Labor and Department of
Health and Human Services

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) applies to most
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.).
Unless an agency certifies that such a
rule will not have a significant
economic impact on a substantial
number of small entities, section 603 of
the RFA requires the agency to present
an initial regulatory flexibility analysis
at the time of the publication of the
notice of proposed rulemaking
describing the impact of the rule on
small entities. Small entities include
small businesses, organizations and
governmental jurisdictions.

For purposes of analysis under the
RFA, the Departments propose to
continue to consider a small entity to be
an employee benefit plan with fewer
than 100 participants. The basis of this
definition is found in section 104(a)(3)
of ERISA, which permits the Secretary
of Labor to prescribe simplified annual
reports for welfare benefit plans that
cover fewer than 100 participants.2”

27 Under ERISA section 104(a)(2), the Secretary

may also provide exemptions or simplified
reporting and disclosure requirements for pension
plans. Pursuant to the authority of ERISA section
104(a)(3), the Department of Labor has previously
issued at 29 CFR 2520.104-20, 2520.104-21,
2520.104—41, 2520.104—46, and 2520.104b—10
certain simplified reporting provisions and limited
exemptions from reporting and disclosure
requirements for small plans, including unfunded
or insured welfare plans, that cover fewer than 100
participants and satisfy certain other requirements.

Further, while some large employers
may have small plans, in general, small
employers maintain most small plans.
Thus, the Departments believe that
assessing the impact of these proposed
regulations on small plans is an
appropriate substitute for evaluating the
effect on small entities.

The definition of small entity
considered appropriate for this purpose
differs, however, from a definition of
small business that is based on size
standards promulgated by the Small
Business Administration (SBA) (13 CFR
121.201) pursuant to the Small Business
Act (15 U.S.C. 631 et seq.). The
Departments therefore request
comments on the appropriateness of the
size standard used in evaluating the
impact of these proposed regulations on
small entities.

The Departments carefully considered
the likely impact of the rule on small
entities in connection with their
assessment under Executive Order
12866. The Departments lack data to
focus only on the impacts on small
business. However, the Departments
believe that the proposed rule includes
flexibility that would allow small
employers to minimize the transfers in
health insurance premiums that they
would have to pay to employees.

The Departments hereby certify that
these proposed regulations will not have
a significant economic impact on a
substantial number of small entities.
Consistent with the policy of the RFA,
the Departments encourage the public to
submit comments that would allow the
Departments to assess the impacts
specifically on small plans or suggest
alternative rules that accomplish the
stated purpose of PHS Act section 2708
and minimize the impact on small
entities.

D. Special Analyses—Department of the
Treasury

For purposes of the Department of the
Treasury, it has been determined that
this notice of proposed rulemaking is
not a significant regulatory action as
defined in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
proposed regulations, and, because
these proposed regulations do not
impose a collection of information
requirement on small entities, a
regulatory flexibility analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
Code section 7805(f), this notice of
proposed rulemaking has been
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submitted to the Small Business
Administration for comment on its
impact on small business.

E. Congressional Review Act

These proposed regulations are
subject to the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.) and, if
finalized, will be transmitted to the
Congress and the Comptroller General
for review.

F. Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4), as well as Executive Order
12875, these proposed rules do not
include any proposed federal mandate
that may result in expenditures by state,
local, or tribal governments, or by the
private sector, of $100 million or more
adjusted for inflation ($141 million in
2013).

G. Federalism Statement—Department
of Labor and Department of Health and
Human Services

Executive Order 13132 outlines
fundamental principles of federalism,
and requires the adherence to specific
criteria by Federal agencies in the
process of their formulation and
implementation of policies that have
“substantial direct effects” on the
States, the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Federal agencies
promulgating regulations that have
these federalism implications must
consult with State and local officials,
and describe the extent of their
consultation and the nature of the
concerns of State and local officials in
the preamble to the regulation.

In the Departments’ view, these
proposed regulations have federalism
implications, because they have direct
effects on the States, the relationship
between the national government and
States, or on the distribution of power
and responsibilities among various
levels of government. In general,
through section 514, ERISA supersedes
State laws to the extent that they relate
to any covered employee benefit plan,
and preserves State laws that regulate
insurance, banking, or securities. While
ERISA prohibits States from regulating a
plan as an insurance or investment
company or bank, the preemption
provisions of ERISA section 731 and
PHS Act section 2724 (implemented in
29 CFR 2590.731(a) and 45 CFR
146.143(a)) apply so that the HIPAA
requirements (including those of the

Affordable Care Act) are not to be
“construed to supersede any provision
of State law which establishes,
implements, or continues in effect any
standard or requirement solely relating
to health insurance issuers in
connection with group health insurance
coverage except to the extent that such
standard or requirement prevents the
application of a requirement” of a
federal standard. The conference report
accompanying HIPAA indicates that
this is intended to be the “narrowest”
preemption of State laws. (See House
Conf. Rep. No. 104-736, at 205,
reprinted in 1996 U.S. Code Cong. &
Admin. News 2018.)

States may continue to apply State
law requirements except to the extent
that such requirements prevent the
application of the Affordable Care Act
requirements that are the subject of this
rulemaking. State insurance laws that
are more stringent than the Federal
requirements are unlikely to “prevent
the application of”” the Affordable Care
Act, and be preempted. Accordingly,
States have significant latitude to
impose requirements on health
insurance issuers that are more
restrictive than the Federal law.

Guidance conveying this
interpretation was published in the
Federal Register on April 8, 1997 (62 FR
16904), and December 30, 2004 (69 FR
78720), and these proposed rules would
clarify and implement the statute’s
minimum standards and would not
significantly reduce the discretion given
the states by the statute.

In compliance with the requirement
of Executive Order 13132 that agencies
examine closely any policies that may
have federalism implications or limit
the policy making discretion of the
States, the Departments have engaged in
efforts to consult with and work
cooperatively with affected State and
local officials, including attending
conferences of the National Association
of Insurance Commissioners and
consulting with State insurance officials
on an individual basis.

Throughout the process of developing
these proposed regulations, to the extent
feasible within the specific preemption
provisions of HIPAA as it applies to the
Affordable Care Act, the Departments
have attempted to balance the States’
interests in regulating health insurance
issuers, and Congress’ intent to provide
uniform minimum protections to
consumers in every State. By doing so,
it is the Departments’ view that they
have complied with the requirements of
Executive Order 13132.

IV. Statutory Authority

The Department of the Treasury
regulations are proposed to be adopted
pursuant to the authority contained in
sections 7805 and 9833 of the Code.

The Department of Labor regulations
are proposed to be adopted pursuant to
the authority contained in 29 U.S.C.
1027, 1059, 1135, 1161-1168, 1169,
1181-1183, 1181 note, 1185, 1185a,
1185b, 1185d, 1191, 1191a, 1191b, and
1191c; sec. 101(g), Public Law 104-191,
110 Stat. 1936; sec. 401(b), Public Law
105—-200, 112 Stat. 645 (42 U.S.C. 651
note); sec. 512(d), Public Law 110-343,
122 Stat. 3881; sec. 1001, 1201, and
1562(e), Public Law 111-148, 124 Stat.
119, as amended by Public Law 111—
152, 124 Stat. 1029; Secretary of Labor’s
Order 3-2010, 75 FR 55354 (September
10, 2010).

The Department of Health and Human
Services regulations are proposed to be
adopted, with respect to 45 CFR Part
146, pursuant to the authority contained
in sections 2702 through 2705, 2711
through 2723, 2791, and 2792 of the
PHS Act (42 U.S.C. 300gg—1 through
300gg—5, 300gg—11 through 300gg—23,
300gg—91, and 300gg—92), and, with
respect to 45 CFR Part 147, pursuant to
the authority contained in sections 2701
through 2763, 2791, and 2792 of the
PHS Act (42 U.S.C. 300gg through
300gg—63, 300gg—91, and 300gg—92), as
amended.

List of Subjects
26 CFR Part 54

Excise taxes, Health care, Health
insurance, Pensions, Reporting and
recordkeeping requirements.

29 CFR Part 2590

Continuation coverage, Disclosure,
Employee benefit plans, Group health
plans, Health care, Health insurance,
Medical child support, Reporting and
recordkeeping requirements.

45 CFR Part 144

Health care, Health insurance,
Reporting and recordkeeping
requirements.

45 CFR Parts 146 and 147

Health care, Health insurance,
Reporting and recordkeeping
requirements, and State regulation of
health insurance.

Steven T. Miller,

Deputy Commissioner for Services and
Enforcement, Internal Revenue Service.

Signed this 14th day of March, 2013.
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Phyllis C. Borzi,
Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

Dated: March 13, 2013.
Marilyn Tavenner,
Acting Administrator, Centers for Medicare
& Medicaid Services.

Dated: March 14, 2013.
Kathleen Sebelius,
Secretary, Department of Health and Human
Services.

DEPARTMENT OF THE TREASURY
Internal Revenue Service

Accordingly, 26 CFR part 54 is
proposed to be amended as follows:

PART 54—PENSION EXCISE TAXES

m Paragraph 1. The authority citation
for Part 54 is amended by adding an
entry for § 54.9815-2708 in numerical
order to read in part as follows:

Authority: 26 U.S.C. 7805, * * *

Section 54.9815-2708 is also issued under
26 U.S.C. 9833.

m Par. 2. Section 54.9801-1 is amended
by revising paragraph (b) to read as
follows:

§54.9801-1 Basis and scope.

* * * * *

(b) Scope. A group health plan or
health insurance issuer offering group
health insurance coverage may provide
greater rights to participants and
beneficiaries than those set forth in the
portability and market reform sections
of this part 54. This part 54 sets forth
minimum requirements for group health
plans and group health insurance
issuers offering group health insurance
coverage concerning certain consumer
protections of the Health Insurance
Portability and Accountability Act
(HIPAA), including special enrollment
periods and the prohibition against
discrimination based on a health factor,
as amended by the Patient Protection
and Affordable Care Act (Affordable
Care Act). Other consumer protection
provisions, including other protections
provided by the Affordable Care Act and
the Mental Health Parity and Addiction
Equity Act are set forth in this part 54.

* * * * *

m Par. 3. Section 54.9801-2 is amended
by revising the definitions of
“enrollment date”’, “late enrollment”’,
and “waiting period”, and by adding
definitions of “first day of coverage”
and “late enrollee” in alphabetical
order, to read as follows:

§54.9801-2 Definitions.

* * * * *

Enrollment date means the first day of
coverage or, if there is a waiting period,
the first day of the waiting period. If an
individual receiving benefits under a
group health plan changes benefit
packages, or if the plan changes group
health insurance issuers, the
individual’s enrollment date does not

change.
* * * * *

First day of coverage means, in the
case of an individual covered for
benefits under a group health plan, the
first day of coverage under the plan and,
in the case of an individual covered by
health insurance coverage in the
individual market, the first day of

coverage under the policy or contract.
* * * * *

Late enrollee means an individual
whose enrollment in a plan is a late
enrollment.

Late enrollment means enrollment of
an individual under a group health plan
other than the earliest date on which
coverage can become effective for the
individual under the terms of the plan,
or through special enrollment. (For rules
relating to special enrollment, see
§54.9801-6.) If an individual ceases to
be eligible for coverage under a plan,
and then subsequently becomes eligible
for coverage under the plan, only the
individual’s most recent period of
eligibility is taken into account in
determining whether the individual is a
late enrollee under the plan with respect
to the most recent period of coverage.
Similar rules apply if an individual
again becomes eligible for coverage
following a suspension of coverage that
applied generally under the plan.

* * * * *

Waiting period means waiting period
within the meaning of § 54.9815—
2708(b).

* * * * *

m Par. 4. Section 54.9801-3 is amended
by:

m A. Removing paragraphs (a)(2), (a)(3),
(c), (d), (¢) and (f).

m B. Revising the heading to paragraph
(a).

m C. Removing paragraph (a)(1)
introductory text, and redesignating
paragraphs (a)(1)(i) and (a)(1)(ii) as
paragraphs (a)(1) and (a)(2).

m D. Amending paragraph (a)(2) by
revising paragraph (ii) of Examples 1
and 2, by revising Example 3 and
Example 4, and by revising paragraph
(ii) of Examples 5, 6, 7 and 8.

m E. Revising paragraph (b).
The revisions read as follows:

§54.9801-3 Limitations on preexisting
condition exclusion period.

(a) Preexisting condition exclusion
defined—

* * * * *

(2) * x %

Example 1. * * *

(ii) Conclusion. In this Example 1, the
exclusion of benefits for any prosthesis if the
body part was lost before the effective date
of coverage is a preexisting condition
exclusion because it operates to exclude
benefits for a condition based on the fact that
the condition was present before the effective
date of coverage under the policy. The
exclusion of benefits, therefore, is prohibited.

Example 2. * * *

(ii) Conclusion. In this Example 2, the plan
provision excluding cosmetic surgery
benefits for individuals injured before
enrolling in the plan is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is prohibited.

Example 3. (i) Facts. A group health plan
provides coverage for the treatment of
diabetes, generally not subject to any
requirement to obtain an approval for a
treatment plan. However, if an individual
was diagnosed with diabetes before the
effective date of coverage under the plan,
diabetes coverage is subject to a requirement
to obtain approval of a treatment plan in
advance.

(ii) Conclusion. In this Example 3, the
requirement to obtain advance approval of a
treatment plan is a preexisting condition
exclusion because it limits benefits for a
condition based on the fact that the condition
was present before the effective date of
coverage. The plan provision, therefore, is
prohibited.

Example 4. (i) Facts. A group health plan
provides coverage for three infertility
treatments. The plan counts against the three-
treatment limit benefits provided under prior
health coverage.

(ii) Conclusion. In this Example 4,
counting benefits for a specific condition
provided under prior health coverage against
a treatment limit for that condition is a
preexisting condition exclusion because it
operates to limit benefits for a condition
based on the fact that the condition was
present before the effective date of coverage.
The plan provision, therefore, is prohibited.

Example 5. * * *

(ii) Conclusion. In this Example 5, the
requirement to be covered under the plan for
12 months to be eligible for pregnancy
benefits is a subterfuge for a preexisting
condition exclusion because it is designed to
exclude benefits for a condition (pregnancy)
that arose before the effective date of
coverage. The plan provision, therefore, is
prohibited.

Example 6. * * *

(ii) Conclusion. In this Example 6, the
exclusion of coverage for treatment of
congenital heart conditions is a preexisting
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condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is prohibited.

Example 7. * * *

(ii) Conclusion. In this Example 7, the
exclusion of coverage for treatment of cleft
palate is not a preexisting condition
exclusion because the exclusion applies
regardless of when the condition arose
relative to the effective date of coverage. The
plan provision, therefore, is not prohibited.
(But see 45 CFR 147.150, which may require
coverage of cleft palate as an essential health
benefit for health insurance coverage in the
individual or small group market).

Example 8. * * *

(ii) Conclusion. In this Example 8, the
exclusion of coverage for treatment of cleft
palate for individuals who have not been
covered under the plan from the date of birth
operates to exclude benefits in relation to a
condition based on the fact that the condition
was present before the effective date of
coverage. The plan provision, therefore, is
prohibited.

* * * * *

(b) General rules. See §54.9815—
2704T for rules prohibiting the
imposition of a preexisting condition
exclusion.

m Par. 5. Section 54.9801—4 is amended
by removing paragraphs (a)(3) and (c),
and revising paragraph (b) to read as
follows:

§54.9801-4 Rules relating to creditable
coverage.
* * * * *

(b) Counting creditable coverage rules
superseded by prohibition on
preexisting condition exclusion. See
§54.9815-2704T for rules prohibiting
the imposition of a preexisting
condition exclusion.

m Par. 6. Section 54.9801-5 is revised to
read as follows:

§54.9801-5 Evidence of creditable
coverage.

(a) In general. The rules for providing
certificates of creditable coverage and
demonstrating creditable coverage have
been superseded by the prohibition on
preexisting condition exclusions. See
§54.9815—-2704T for rules prohibiting
the imposition of a preexisting
condition exclusion.

(b) Applicability. The amendments
made under this section apply
beginning December 31, 2014.

m Par. 7. Section 54.9801-6 is amended
by removing paragraph (a)(3)(i)(E) and
revising paragraphs (a)(3)(i)(C),
(a)(3)(1)(D), (a)(4)(i) and (d)(2) to read as
follows:

§54.9801-6 Special enrollment periods.

* * * * *

(a)

* x %
(3)* L

(l] * % %

(C) In the case of coverage offered
through an HMO, or other arrangement,
in the group market that does not
provide benefits to individuals who no
longer reside, live, or work in a service
area, loss of coverage because an
individual no longer resides, lives, or
works in the service area (whether or
not within the choice of the individual),
and no other benefit package is available
to the individual; and

(D) A situation in which a plan no
longer offers any benefits to the class of
similarly situated individuals (as
described in §54.9802-1(d)) that
includes the individual.

* * * * *

(4) * % %

(i) A plan or issuer must allow an
employee a period of at least 30 days
after an event described in paragraph
(a)(3) of this section to request
enrollment (for the employee or the
employee’s dependent).

(d)* * *

(2) Special enrollees must be offered
all the benefit packages available to
similarly situated individuals who
enroll when first eligible. For this
purpose, any difference in benefits or
cost-sharing requirements for different
individuals constitutes a different
benefit package. In addition, a special
enrollee cannot be required to pay more
for coverage than a similarly situated
individual who enrolls in the same
coverage when first eligible.

* * * * *
m Par. 8. Section 54.9802—1 is amended
by:

m A. Removing paragraph (b)(3) and
revising paragraphs (b)(1)(i) and
(b)(2)(i)(B).

m B. Revising Example 1, paragraph (i)
of Example 2, paragraph (ii) of Example
4, paragraph (ii) of Example 5, and
removing Example 8 in paragraph
(b)(2)(1)(D).

m C. Revising Example 2, and paragraph
(i) of Example 5, in paragraph (d)(4).

m D. Revising paragraph (ii) of Example
2 in paragraph (e)(2)(i)(B).

m E. Revising Example 1 in paragraph
(@1,

The revisions read as follows:

§54.9802-1 Prohibiting discrimination
against participants and beneficiaries
based on a health factor.

* * * * *

(b) * % %

(1) * % %

(i) A group health plan may not
establish any rule for eligibility
(including continued eligibility) of any
individual to enroll for benefits under

the terms of the plan that discriminates
based on any health factor that relates

to that individual or a dependent of that
individual. This rule is subject to the
provisions of paragraph (b)(2) of this
section (explaining how this rule
applies to benefits), paragraph (d) of this
section (containing rules for establishing
groups of similarly situated
individuals), paragraph (e) of this
section (relating to nonconfinement,
actively-at-work, and other service
requirements), paragraph (f) of this
section (relating to wellness programs),
and paragraph (g) of this section
(permitting favorable treatment of

individuals with adverse health factors).
* * * * *

(2) * *x %

(1) * % %

(B) However, benefits provided under
a plan must be uniformly available to all
similarly situated individuals (as
described in paragraph (d) of this
section). Likewise, any restriction on a
benefit or benefits must apply uniformly
to all similarly situated individuals and
must not be directed at individual
participants or beneficiaries based on
any health factor of the participants or
beneficiaries (determined based on all
the relevant facts and circumstances).
Thus, for example, a plan may limit or
exclude benefits in relation to a specific
disease or condition, limit or exclude
benefits for certain types of treatments
or drugs, or limit or exclude benefits
based on a determination of whether the
benefits are experimental or not
medically necessary, but only if the
benefit limitation or exclusion applies
uniformly to all similarly situated
individuals and is not directed at
individual participants or beneficiaries
based on any health factor of the
participants or beneficiaries. In
addition, a plan may require the
satisfaction of a deductible, copayment,
coinsurance, or other cost-sharing
requirement in order to obtain a benefit
if the limit or cost-sharing requirement
applies uniformly to all similarly
situated individuals and is not directed
at individual participants or
beneficiaries based on any health factor
of the participants or beneficiaries. In
the case of a cost-sharing requirement,
see also paragraph (b)(2)(ii) of this
section, which permits variances in the
application of a cost-sharing mechanism
made available under a wellness
program. (Whether any plan provision
or practice with respect to benefits
complies with this paragraph (b)(2)(i)
does not affect whether the provision or
practice is permitted under ERISA, the
Affordable Care Act (including the
requirements related to essential health
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benefits), the Americans with
Disabilities Act, or any other law,
whether State or Federal.)

* * * * *
(D]* * *

Example 1. (i) Facts. A group health plan
applies a $10,000 annual limit on a specific
covered benefit that is not an essential health
benefit to each participant or beneficiary
covered under the plan. The limit is not
directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 1, the limit
does not violate this paragraph (b)(2)(i)
because coverage of the specific, non-
essential health benefit up to $10,000 is
available uniformly to each participant and
beneficiary under the plan and because the
limit is applied uniformly to all participants
and beneficiaries and is not directed at
individual participants or beneficiaries.

Example 2. (i) Facts. A group health plan
has a $500 deductible on all benefits for
participants covered under the plan.
Participant B files a claim for the treatment
of AIDS. At the next corporate board meeting
of the plan sponsor, the claim is discussed.
Shortly thereafter, the plan is modified to
impose a $2,000 deductible on benefits for
the treatment of AIDS, effective before the
beginning of the next plan year.

* * * * *

Example 4. * * *

(ii) Conclusion. In this Example 4, the limit
does not violate this paragraph (b)(2)(i)
because $2,000 of benefits for the treatment
of TMJ are available uniformly to all
similarly situated individuals and a plan may
limit benefits covered in relation to a specific
disease or condition if the limit applies
uniformly to all similarly situated
individuals and is not directed at individual
participants or beneficiaries. (However,
applying a lifetime limit on TMJ may violate
§54.9815-2711, if TM]J coverage is an
essential health benefit. This example does
not address whether the plan provision is
permissible under any other applicable law,
including PHS Act section 2711 or the
Americans with Disabilities Act.)

Example 5. * * *

(ii) Conclusion. In this Example 5, the
lower lifetime limit for participants and
beneficiaries with a congenital heart defect
violates this paragraph (b)(2)(i) because
benefits under the plan are not uniformly
available to all similarly situated individuals
and the plan’s lifetime limit on benefits does
not apply uniformly to all similarly situated
individuals. Additionally, this plan provision
is prohibited under § 54.9815-2711 because
it imposes a lifetime limit on essential health
benefits.

(d)* I
(4)* * %

Example 2. (i) Facts. Under a group health
plan, coverage is made available to
employees, their spouses, and their children.
However, coverage is made available to a
child only if the child is under age 26 (or
under age 29 if the child is continuously
enrolled full-time in an institution of higher
learning (full-time students)). There is no

evidence to suggest that these classifications
are directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 2, treating
spouses and children differently by imposing
an age limitation on children, but not on
spouses, is permitted under this paragraph
(d). Specifically, the distinction between
spouses and children is permitted under
paragraph (d)(2) of this section and is not
prohibited under paragraph (d)(3) of this
section because it is not directed at
individual participants or beneficiaries. It is
also permissible to treat children who are
under age 26 (or full-time students under age
29) as a group of similarly situated
individuals separate from those who are age
26 or older (or age 29 or older if they are not
full-time students) because the classification
is permitted under paragraph (d)(2) of this
section and is not directed at individual
participants or beneficiaries.

* * * * *

Example 5. (i) Facts. An employer sponsors
a group health plan that provides the same
benefit package to all seven employees of the
employer. Six of the seven employees have
the same job title and responsibilities, but
Employee G has a different job title and
different responsibilities. After G files an
expensive claim for benefits under the plan,
coverage under the plan is modified so that
employees with G’s job title receive a
different benefit package that includes a
higher deductible than in the benefit package
made available to the other six employees.
* * * * *

Example 2. * * *

(ii) Conclusion. In this Example 2, the plan
violates this paragraph (e)(2) (and thus also
paragraph (b) of this section) because the 90-
day continuous service requirement is a rule
for eligibility based on whether an individual
is actively at work. However, the plan would
not violate this paragraph (e)(2) or paragraph
(b) of this section if, under the plan, an
absence due to any health factor is not
considered an absence for purposes of
measuring 90 days of continuous service. (In
addition, any eligibility provision that is
time-based must comply with the
requirements of PHS Act section 2708 and its
implementing regulations.)

* * * * *

R

E%]) EE

(11) * % %

Example 1. (i) Facts. An employer
sponsors a group health plan that generally
is available to employees, spouses of
employees, and dependent children until age
26. However, dependent children who are
disabled are eligible for coverage beyond age
26.

(ii) Conclusion. In this Example 1, the plan
provision allowing coverage for disabled
dependent children beyond age 26 satisfies
this paragraph (g)(1) (and thus does not
violate this section).

* * * * *

m Par. 9. Section 54.9815-2708 is added
to read as follows:

§54.9815-2708 Prohibition on waiting
periods that exceed 90 days.

(a) General rule. A group health plan,
and a health insurance issuer offering
group health insurance coverage, must
not apply any waiting period that
exceeds 90 days, in accordance with the
rules of this section. If, under the terms
of a plan, an employee can elect
coverage that would begin on a date that
is not later than the end of the 90-day
waiting period, this paragraph (a) is
considered satisfied. Accordingly, a
plan or issuer in that case will not be
considered to have violated this
paragraph (a) solely because employees
(or other classes of participants) may
take additional time (beyond the end of
the 90-day waiting period) to elect
coverage.

(b) Waiting period defined. For
purposes of this part, a waiting period
is the period that must pass before
coverage for an employee or dependent
who is otherwise eligible to enroll under
the terms of a group health plan can
become effective. If an employee or
dependent enrolls as a late enrollee (as
defined under § 54.9801-2) or special
enrollee (as described in § 54.9801-6),
any period before such late or special
enrollment is not a waiting period.

(c) Relation to a plan’s eligibility
criteria—(1) Except as provided in
paragraphs (c)(2) and (c)(3) of this
section, being otherwise eligible to
enroll under the terms of a group health
plan means having met the plan’s
substantive eligibility conditions (such
as, for example, being in an eligible job
classification or achieving job-related
licensure requirements specified in the
plan’s terms). Moreover, except as
provided in paragraphs (c)(2) and (c)(3)
of this section, nothing in this section
requires a plan sponsor to offer coverage
to any particular employee or class of
employees (including, for example, part-
time employees). Instead, this section
prohibits requiring otherwise eligible
participants and beneficiaries to wait
more than 90 days before coverage is
effective. (While a substantive eligibility
condition that denies coverage to
employees may be permissible under
this section, a failure by an applicable
large employer (as defined in section
4980H) to offer coverage to a full-time
employee might, for example,
nonetheless give rise to an assessable
payment under section 4980H and its
implementing regulations.)

(2) Eligibility conditions based solely
on the lapse of time. Eligibility
conditions that are based solely on the
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lapse of a time period are permissible
for no more than 90 days.

(3) Other conditions for eligibility.
Other conditions for eligibility under
the terms of a group health plan are
generally permissible under PHS Act
section 2708, unless the condition is
designed to avoid compliance with the
90-day waiting period limitation,
determined in accordance with the rules
of this paragraph (c)(3).

(i) Application to variable-hour
employees in cases in which a specified
number of hours of service per period is
a plan eligibility condition. If a group
health plan conditions eligibility on an
employee regularly having a specified
number of hours of service per period
(or working full-time), and it cannot be
determined that a newly-hired
employee is reasonably expected to
regularly work that number of hours per
period (or work full-time), the plan may
take a reasonable period of time, not to
exceed 12 months and beginning on any
date between the employee’s start day
and the first day of the first calendar
month following the employee’s start
date, to determine whether the
employee meets the plan’s eligibility
condition. Except in cases in which a
waiting period that exceeds 90 days is
imposed in addition to a measurement
period, the time period for determining
whether such an employee meets the
plan’s eligibility condition will not be
considered to be designed to avoid
compliance with the 90-day waiting
period limitation if coverage is made
effective no later than 13 months from
the employee’s start date, plus if the
employee’s start date is not the first day
of a calendar month, the time remaining
until the first day of the next calendar
month.

(ii) Cumulative service requirements.
If a group health plan or health
insurance issuer conditions eligibility
on an employee’s having completed a
number of cumulative hours of service,
the eligibility condition is not
considered to be designed to avoid
compliance with the 90-day waiting
period limitation if the cumulative
hours-of-service requirement does not
exceed 1,200 hours.

(d) Counting days. Under this section,
all calendar days are counted beginning
on the enrollment date (as defined in
§54.9801-2), including weekends and
holidays. If, in the case of a plan or
issuer imposing a 90-day waiting
period, the 91st day is a weekend or
holiday, the plan or issuer may choose
to permit coverage to become effective
earlier than the 91st day, for
administrative convenience. Similarly,
plans and issuers that do not want to
start coverage in the middle of a month

(or pay period) may choose to permit
coverage to become effective earlier than
the 91st day, for administrative
convenience. For example, a plan may
impose a waiting period of 60 days plus
a fraction of a month (or pay period)
until the first day of the next month (or
pay period). However, a plan or issuer
that extends the effective date of
coverage beyond the 91st day fails to
comply with the 90-day waiting period
limitation.

(e) Examples. The rules of this section
are illustrated by the following
examples:

Example 1. (i) Facts. A group health plan
provides that full-time employees are eligible
for coverage under the plan. Employee A
begins employment as a full-time employee
on January 19.

(ii) Conclusion. In this Example 1, any
waiting period for A would begin on January
19 and may not exceed 90 days. Coverage
under the plan must become effective no
later than April 19 (assuming February lasts
28 days).

Example 2. (i) Facts. A group health plan
provides that only employees with job title
M are eligible for coverage under the plan.
Employee B begins employment in job title
L on January 30.

(ii) Conclusion. In this Example 2, B is not
eligible for coverage under the plan, and the
period while B is working in job title L and
therefore not in an eligible class of employees
is not part of a waiting period under this
section.

Example 3. (i) Facts. Same facts as
Example 2, except that B transfers to a new
position with job title M on April 11.

(ii) Conclusion. In this Example 3, B
becomes eligible for coverage on April 11,
but for the waiting period. Any waiting
period for B begins on April 11 and may not
exceed 90 days. Coverage under the plan
must become effective no later than July 10.

Example 4. (i) Facts. A group health plan
provides that only employees who have
completed specified training and achieved
specified certifications are eligible for
coverage under the plan. Employee C is hired
on May 3 and meets the plan’s eligibility
criteria on September 22.

(ii) Conclusion. In this Example 4, C
becomes eligible for coverage on September
22, but for the waiting period. Any waiting
period for C would begin on September 22
and may not exceed 90 days. Coverage under
the plan must become effective no later than
December 21.

Example 5. (i) Facts. A group health plan
provides that employees are eligible for
coverage after one year of service.

(ii) Conclusion. In this Example 5, the
plan’s eligibility condition is based solely on
the lapse of time and, therefore, is
impermissible under paragraph (c)(2) of this
section because it exceeds 90 days.

Example 6. (i) Facts. Employer W’s group
health plan provides for coverage to begin on
the first day of the first payroll period on or
after the date an employee is hired and
completes the applicable enrollment forms.
Enrollment forms are distributed on an

employee’s start date and may be completed
within 90 days. Employee D is hired and
starts on October 31, which is the first day

of a pay period. D completes the enrollment
forms and submits them on the 90th day after
D’s start date. Coverage is made effective 7
days later, which is the first day of the next
pay period.

(ii) Conclusion. In this Example 6, under
the terms of W’s plan, coverage may become
effective as early as October 31, depending
on when D completes the applicable
enrollment forms. Under the terms of the
plan, when coverage becomes effective is
dependent solely on the length of time taken
by D to complete the enrollment materials.
Therefore, under the terms of the plan, D may
elect coverage that would begin on a date that
does not exceed the 90-day waiting period
limitation, and the plan complies with this
section.

Example 7. (i) Facts. Under Employer Y’s
group health plan, only employees who are
full-time (defined under the plan as regularly
averaging 30 hours of service per week) are
eligible for coverage. Employee E begins
employment for Employer Y on November 26
of Year 1. E’s hours are reasonably expected
to vary, with an opportunity to work between
20 and 45 hours per week, depending on
shift availability and E’s availability.
Therefore, it cannot be determined at E’s start
date that E is reasonably expected to work
full-time. Under the terms of the plan,
variable-hour employees, such as E, are
eligible to enroll in the plan if they are
determined to be a full-time employee after
a measurement period of 12 months that
begins on the employee’s start date. Coverage
is made effective no later than the first day
of the first calendar month after the
applicable enrollment forms are received. E’s
12-month measurement period ends
November 25 of Year 2. E is determined to
be a full-time employee and is notified of E’s
plan eligibility. If E then elects coverage, E’s
first day of coverage will be January 1 of Year
3.

(ii) Conclusion. In this Example 7, the
measurement period is permissible because it
is not considered to be designed to avoid
compliance with the 90-day waiting period
limitation. The plan may use a reasonable
period of time to determine whether a
variable-hour employee is a full-time
employee, provided the period of time is no
longer than 12 months and begins on a date
between the employee’s start date and the
first day of the next calendar month,
provided coverage is made effective no later
than 13 months from E’s start date (plus if
the employee’s start date is not the first day
of a calendar month, the time remaining until
the first day of the next calendar month) and
provided that, in addition to the
measurement period, no more than 90 days
elapse prior to the employee’s eligibility for
coverage.

Example 8. (i) Facts. Employee F begins
working 25 hours per week for Employer Z
on January 6 and is considered a part-time
employee for purposes of Z’s group health
plan. Z sponsors a group health plan that
provides coverage to part-time employees
after they have completed a cumulative 1,200
hours of service. F satisfies the plan’s
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cumulative hours of service condition on
December 15.

(ii) Conclusion. In this Example 8, the
cumulative hours of service condition with
respect to part-time employees is not
considered to be designed to avoid
compliance with the 90-day waiting period
limitation. Accordingly, coverage for F under
the plan must begin no later than the 91st
day after F completes 1,200 hours. (If the
plan’s cumulative hours-of-service
requirement was more than 1,200 hours, the
requirement would be considered to be
designed to avoid compliance with the 90-
day waiting period limitation.)

(f) Special rule for health insurance
issuers. To the extent coverage under a
group health plan is insured by a health
insurance issuer, the issuer is permitted
to rely on the eligibility information
reported to it by the employer (or other
plan sponsor) and will not be
considered to violate the requirements
of this section with respect to its
administration of any waiting period, if
both of the following conditions are
satisfied:

(1) The issuer requires the plan
sponsor to make a representation
regarding the terms of any eligibility
conditions or waiting periods imposed
by the plan sponsor before an individual
is eligible to become covered under the
terms of the employer’s plan (and
requires the plan sponsor to update this
representation with any changes); and

(2) The issuer has no specific
knowledge of the imposition of a
waiting period that would exceed the
permitted 90-day period.

(g) No effect on other laws.
Compliance with this section is not
determinative of compliance with any
other provision of State or Federal law
(including ERISA, the Code, or other
provisions of the Patient Protection and
Affordable Care Act). See e.g.,
§54.9802-1, which prohibits
discrimination in eligibility for coverage
based on a health factor, and section
4980H, which generally requires
applicable large employers to offer
coverage to full-time employees and
their dependents or make an assessable
payment.

(h) Applicability date—(1) In general.
The provisions of this section apply for
plan years beginning on or after January
1, 2014. See §54.9815-1251T providing
that the prohibition on waiting periods
exceeding 90 days applies to all group
health plans and health insurance
issuers, including grandfathered health
plans.

(2) Application to individuals in a
waiting period prior to the applicability
date—(i) With respect to individuals
who are in a waiting period for coverage
before the applicability date of this
section, beginning on the first day the

section applies, the waiting period can
no longer apply to the individual if it
would exceed 90 days with respect to
the individual.

(ii) This paragraph (h)(2) is illustrated
by the following example:

Example. (i) Facts. A group health plan is
a calendar year plan. Prior to January 1, 2014,
the plan provides that full-time employees
are eligible for coverage after a 6-month
waiting period. Employee A begins work as
a full-time employee on October 1, 2013.

(ii) Conclusion. In this Example 1, the first
day of A’s waiting period is October 1, 2013
because that is the first day A is otherwise
eligible to enroll under the plan’s substantive
eligibility provisions, but for the waiting
period. Beginning January 1, 2014, the plan
may not apply a waiting period that exceeds
90 days. Accordingly, A must be given the
opportunity to elect coverage that begins no
later than January 1, 2014 (which is 93 days
after A’s start date) because otherwise, on
January 1, 2014, the plan would be applying
a waiting period that exceeds 90 days. The
plan is not required to make coverage
effective before January 1, 2014 under the
rules of this section.

Par. 10. Section 54.9815-2719T is
amended by adding a sentence to the
end of the introductory text of
paragraph (d) and revising paragraph
(d)(1)(i) to read as follows:

§54.9815-2719T Internal claims and
appeals and external review processes.

* * * * *

(d) * * * A Multi State Plan or MSP,
as defined by 45 CFR 800.20, must
provide an effective Federal external
review process in accordance with this
paragraph (d).

(1) * % %

(i) In general. Subject to the
suspension provision in paragraph
(d)(1)(ii) of this section and except to
the extent provided otherwise by the
Secretary in guidance, the Federal
external review process established
pursuant to this paragraph (d) applies,
at a minimum, to any adverse benefit
determination or final adverse benefit
determination (as defined in paragraphs
(a)(2)(i) and (a)(2)(v) of this section),
except that a denial, reduction,
termination, or a failure to provide
payment for a benefit based on a
determination that a participant or
beneficiary fails to meet the
requirements for eligibility under the
terms of a group health plan is not
eligible for the Federal external review
process under this paragraph (d).

* * * * *

Par. 11. Section 54.9831-1 is
amended by removing paragraph
(b)(2)(i), and redesignating paragraphs
(b)(2)(ii) through (b)(2)(viii) as (b)(2)(i)
through (b)(2)(vii).

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Chapter XXV

For the reasons stated in the
preamble, the Department of Labor
proposes to amend 29 CFR part 2590 as
follows:

PART 2590—RULES AND
REGULATIONS FOR GROUP HEALTH
PLANS

m 12. The authority citation for Part
2590 continues to read as follows:

Authority: 29 U.S.C. 1027, 1059, 1135,
1161-1168, 1169, 1181-1183, 1181 note,
1185, 1185a, 1185b, 1185c¢, 1185d, 1191,
1191a, 1191b, and 1191c; sec. 101(g), Pub.
L.104-191, 110 Stat. 1936; sec. 401(b), Pub.
L. 105-200, 112 Stat. 645 (42 U.S.C. 651
note); sec. 512(d), Pub. L. 110-343, 122 Stat.
3881; sec. 1001, 1201, and 1562(e), Pub. L.
111-148, 124 Stat. 119, as amended by Pub.
L. 111-152, 124 Stat. 1029; Secretary of
Labor’s Order 3—2010, 75 FR 55354
(September 10, 2010).

m 13. Section 2590.701-1 is amended by
revising paragraph (b) to read as follows:

§2590.701-1 Basis and scope.

m (b) Scope. A group health plan or
health insurance issuer offering group
health insurance coverage may provide
greater rights to participants and
beneficiaries than those set forth in this
Subpart B. This Subpart B sets forth
minimum requirements for group health
plans and group health insurance
issuers offering group health insurance
coverage concerning certain consumer
protections of the Health Insurance
Portability and Accountability Act
(HIPAA), including special enrollment
periods and the prohibition against
discrimination based on a health factor,
as amended by the Patient Protection
and Affordable Care Act (Affordable
Care Act). Other consumer protection
provisions, including other protections
provided by the Affordable Care Act and
the Mental Health Parity and Addiction
Equity Act are set forth in Subpart C of
this part.

m 14. Section 2590.701-2 is amended by
revising the definitions of “enrollment
date”, “‘late enrollment”, and “waiting
period”’, and by adding definitions of
“first day of coverage” and “late
enrollee” in alphabetical order, to read
as follows:

§2590.701-2 Definitions.
* * * * *

Enrollment date means the first day of
coverage or, if there is a waiting period,
the first day of the waiting period. If an
individual receiving benefits under a
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group health plan changes benefit
packages, or if the plan changes group
health insurance issuers, the
individual’s enrollment date does not
change.

First day of coverage means, in the
case of an individual covered for
benefits under a group health plan, the
first day of coverage under the plan and,
in the case of an individual covered by
health insurance coverage in the
individual market, the first day of
coverage under the policy or contract.

Late enrollee means an individual
whose enrollment in a plan is a late
enrollment.

Late enrollment means enrollment of
an individual under a group health plan
other than on the earliest date on which
coverage can become effective for the
individual under the terms of the plan;
or through special enrollment. (For rules
relating to special enrollment, see
§2590.701-6.) If an individual ceases to
be eligible for coverage under a plan,
and then subsequently becomes eligible
for coverage under the plan, only the
individual’s most recent period of
eligibility is taken into account in
determining whether the individual is a
late enrollee under the plan with respect
to the most recent period of coverage.
Similar rules apply if an individual
again becomes eligible for coverage
following a suspension of coverage that
applied generally under the plan.

Waiting period means waiting period
within the meaning of § 2590.715—
2708(b).
m 15. Section 2590.701-3 is amended
by:
lyA. Removing paragraphs (a)(2), (a)(3),
(c), (d), (e), and (f).
m B. Revising the heading to paragraph
(a).
m C. Removing paragraph (a)(1)
introductory text, and redesignating
paragraphs (a)(1)(i) and (a)(1)(ii) as
paragraphs (a)(1) and (a)(2).
m D. Amending paragraph (a)(2) by
revising paragraph (ii) of Examples 1
and 2, by revising Example 3 and
Example 4, by revising paragraph (ii) of
Examples 5, 6, 7 and 8.
m E. Revising paragraph (b).

The revisions read as follows:

§2590.701-3 Limitations on preexisting
condition exclusion period.

(a) Preexisting condition exclusion
defined—
* * * * *

(2) * x %

Example 1. * * *

(ii) Conclusion. In this Example 1, the
exclusion of benefits for any prosthesis if the

body part was lost before the effective date

of coverage is a preexisting condition
exclusion because it operates to exclude
benefits for a condition based on the fact that
the condition was present before the effective
date of coverage under the policy. The
exclusion of benefits, therefore, is prohibited.

Example 2. * * *

(ii) Conclusion. In this Example 2, the plan
provision excluding cosmetic surgery
benefits for individuals injured before
enrolling in the plan is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is prohibited.

Example 3. (i) Facts. A group health plan
provides coverage for the treatment of
diabetes, generally not subject to any
requirement to obtain an approval for a
treatment plan. However, if an individual
was diagnosed with diabetes before the
effective date of coverage under the plan,
diabetes coverage is subject to a requirement
to obtain approval of a treatment plan in
advance.

(ii) Conclusion. In this Example 3, the
requirement to obtain advance approval of a
treatment plan is a preexisting condition
exclusion because it limits benefits for a
condition based on the fact that the condition
was present before the effective date of
coverage. The plan provision, therefore, is
prohibited.

Example 4. (i) Facts. A group health plan
provides coverage for three infertility
treatments. The plan counts against the three-
treatment limit benefits provided under prior
health coverage.

(ii) Conclusion. In this Example 4,
counting benefits for a specific condition
provided under prior health coverage against
a treatment limit for that condition is a
preexisting condition exclusion because it
operates to limit benefits for a condition
based on the fact that the condition was
present before the effective date of coverage.
The plan provision, therefore, is prohibited.

Example 5. * * *

(ii) Conclusion. In this Example 5, the
requirement to be covered under the plan for
12 months to be eligible for pregnancy
benefits is a subterfuge for a preexisting
condition exclusion because it is designed to
exclude benefits for a condition (pregnancy)
that arose before the effective date of
coverage. The plan provision, therefore, is
prohibited.

Example 6. * * *

(ii) Conclusion. In this Example 6, the
exclusion of coverage for treatment of
congenital heart conditions is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is prohibited.

Example 7. * * *

(ii) Conclusion. In this Example 7, the
exclusion of coverage for treatment of cleft
palate is not a preexisting condition
exclusion because the exclusion applies
regardless of when the condition arose
relative to the effective date of coverage. The
plan provision, therefore, is not prohibited.

(But see 45 CFR 147.150, which may require
coverage of cleft palate as an essential health
benefit for health insurance coverage in the
individual or small group market).

Example 8. * * *

(ii) Conclusion. In this Example 8, the
exclusion of coverage for treatment of cleft
palate for individuals who have not been
covered under the plan from the date of birth
operates to exclude benefits in relation to a
condition based on the fact that the condition
was present before the effective date of
coverage. The plan provision, therefore, is
prohibited.

* * * * *

(b) General rules. See § 2590.715—
2704 for rules prohibiting the
imposition of a preexisting condition
exclusion.

m 16. Section 2590.701—4 is amended by
removing paragraphs (a)(3) and (c), and
revising paragraph (b) to read as follows:

§2590.701-4 Rules relating to creditable
coverage.
* * * * *

(b) Counting creditable coverage rules
superseded by prohibition on
preexisting condition exclusion. See
§ 2590.715-2704 for rules prohibiting
the imposition of a preexisting
condition exclusion.

m 17. Section 2590.701-5 is revised to
read as follows:

§2590.701-5 Evidence of creditable
coverage.

(a) In general. The rules for providing
certificates of creditable coverage and
demonstrating creditable coverage have
been superseded by the prohibition on
preexisting condition exclusions. See
§2590.715-2704 for rules prohibiting
the imposition of a preexisting
condition exclusion.

(b) Applicability. The amendments
made under this section apply
beginning December 31, 2014.

m 18. Section 2590.701-6 is amended by
removing paragraph (a)(3)(i)(E) and
revising paragraphs (a)(3)(i)(C),
(a)(3)(1)(D), (a)(4)(i), and (d)(2) to read as
follows:

§2590.701-6 Special enroliment periods.

* * * * *

(C) In the case of coverage offered
through an HMO, or other arrangement,
in the group market that does not
provide benefits to individuals who no
longer reside, live, or work in a service
area, loss of coverage because an
individual no longer resides, lives, or
works in the service area (whether or
not within the choice of the individual),
and no other benefit package is available
to the individual; and
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(D) A situation in which a plan no
longer offers any benefits to the class of
similarly situated individuals (as
described in § 2590.702(d)) that

includes the individual.
* * * * *

(4) * x %

(i) A plan or issuer must allow an
employee a period of at least 30 days
after an event described in paragraph
(a)(3) of this section to request
enrollment (for the employee or the
employee’s dependent).

* * * * *

(d) L

(2) Special enrollees must be offered
all the benefit packages available to
similarly situated individuals who
enroll when first eligible. For this
purpose, any difference in benefits or
cost-sharing requirements for different
individuals constitutes a different
benefit package. In addition, a special
enrollee cannot be required to pay more
for coverage than a similarly situated
individual who enrolls in the same
coverage when first eligible.

m 19. Section 2590.701-7 is revised to
read as follows:

§2590.701-7 HMO affiliation period as an
alternative to a preexisting condition
exclusion.

The rules for HMO affiliation periods
have been superseded by the
prohibition on preexisting condition
exclusions. See § 2590.715—2704 for
rules prohibiting the imposition of a
preexisting condition exclusion.

m 20. Section 2590.702 is amended by:
m A. Removing paragraph (b)(3) and
revising paragraphs (b)(1)(i) and
(b)(2)(1)(B).

m B. Revising Example 1, paragraph (i)
of Example 2, paragraph (ii) of Example
4, paragraph (ii) of Example 5, and
removing Example 8, in paragraph
(b)(2)(H) (D).

m C. Revising Example 2, and paragraph
(i) of Example 5, in paragraph (d)(4).

m D. Revising paragraph (ii) of Example
2 in paragraph (e)(2)(i)(B).

m E. Revising Example 1 in paragraph
@(1)(i).

The revisions read as follows:

§2590.702 Prohibiting discrimination
against participants and beneficiaries
based on a health factor.

* * * * *

(b) * ok %

(1) * *x %

(i) A group health plan, and a health
insurance issuer offering health
insurance coverage in connection with a
group health plan, may not establish
any rule for eligibility (including
continued eligibility) of any individual

to enroll for benefits under the terms of
the plan or group health insurance
coverage that discriminates based on
any health factor that relates to that
individual or a dependent of that
individual. This rule is subject to the
provisions of paragraph (b)(2) of this
section (explaining how this rule
applies to benefits), paragraph (d) of this
section (containing rules for establishing
groups of similarly situated
individuals), paragraph (e) of this
section (relating to nonconfinement,
actively-at-work, and other service
requirements), paragraph (f) of this
section (relating to wellness programs),
and paragraph (g) of this section
(permitting favorable treatment of

individuals with adverse health factors).
* * * * *

(2] I

(1] * k%

(B) However, benefits provided under
a plan must be uniformly available to all
similarly situated individuals (as
described in paragraph (d) of this
section). Likewise, any restriction on a
benefit or benefits must apply uniformly
to all similarly situated individuals and
must not be directed at individual
participants or beneficiaries based on
any health factor of the participants or
beneficiaries (determined based on all
the relevant facts and circumstances).
Thus, for example, a plan may limit or
exclude benefits in relation to a specific
disease or condition, limit or exclude
benefits for certain types of treatments
or drugs, or limit or exclude benefits
based on a determination of whether the
benefits are experimental or not
medically necessary, but only if the
benefit limitation or exclusion applies
uniformly to all similarly situated
individuals and is not directed at
individual participants or beneficiaries
based on any health factor of the
participants or beneficiaries. In
addition, a plan or issuer may require
the satisfaction of a deductible,
copayment, coinsurance, or other cost-
sharing requirement in order to obtain a
benefit if the limit or cost-sharing
requirement applies uniformly to all
similarly situated individuals and is not
directed at individual participants or
beneficiaries based on any health factor
of the participants or beneficiaries. In
the case of a cost-sharing requirement,
see also paragraph (b)(2)(ii) of this
section, which permits variances in the
application of a cost-sharing mechanism
made available under a wellness
program. (Whether any plan provision
or practice with respect to benefits
complies with this paragraph (b)(2)(i)
does not affect whether the provision or
practice is permitted under ERISA, the

Affordable Care Act (including the
requirements related to essential health
benefits), the Americans with
Disabilities Act, or any other law,
whether State or Federal.)

* * * * *
(D] * * %

Example 1. (i) Facts. A group health plan
applies a $10,000 annual limit on a specific
covered benefit that is not an essential health
benefit to each participant or beneficiary
covered under the plan. The limit is not
directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 1, the limit
does not violate this paragraph (b)(2)(i)
because coverage of the specific, non-
essential health benefit up to $10,000 is
available uniformly to each participant and
beneficiary under the plan and because the
limit is applied uniformly to all participants
and beneficiaries and is not directed at
individual participants or beneficiaries.

Example 2. (i) Facts. A group health plan
has a $500 deductible on all benefits for
participants covered under the plan.
Participant B files a claim for the treatment
of AIDS. At the next corporate board meeting
of the plan sponsor, the claim is discussed.
Shortly thereafter, the plan is modified to
impose a $2,000 deductible on benefits for
the treatment of AIDS, effective before the
beginning of the next plan year.

* * * * *

Example 4. * * *

(ii) Conclusion. In this Example 4, the limit
does not violate this paragraph (b)(2)(i)
because $2,000 of benefits for the treatment
of TMJ are available uniformly to all
similarly situated individuals and a plan may
limit benefits covered in relation to a specific
disease or condition if the limit applies
uniformly to all similarly situated
individuals and is not directed at individual
participants or beneficiaries. (However,
applying a lifetime limit on TMJ may violate
§2590.715-2711, if TMJ coverage is an
essential health benefit. This example does
not address whether the plan provision is
permissible under any other applicable law,
including PHS Act section 2711 or the
Americans with Disabilities Act.)

Example 5. * * *

(ii) Conclusion. In this Example 5, the
lower lifetime limit for participants and
beneficiaries with a congenital heart defect
violates this paragraph (b)(2)(i) because
benefits under the plan are not uniformly
available to all similarly situated individuals
and the plan’s lifetime limit on benefits does
not apply uniformly to all similarly situated
individuals. Additionally, this plan provision
is prohibited under § 2590.715-2711 because
it imposes a lifetime limit on essential health
benefits.

* * * * *

* *x %

@:

Example 2. (i) Facts. Under a group health
plan, coverage is made available to
employees, their spouses, and their children.
However, coverage is made available to a
child only if the child is under age 26 (or
under age 29 if the child is continuously
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enrolled full-time in an institution of higher
learning (full-time students)). There is no
evidence to suggest that these classifications
are directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 2, treating
spouses and children differently by imposing
an age limitation on children, but not on
spouses, is permitted under this paragraph
(d). Specifically, the distinction between
spouses and children is permitted under
paragraph (d)(2) of this section and is not
prohibited under paragraph (d)(3) of this
section because it is not directed at
individual participants or beneficiaries. It is
also permissible to treat children who are
under age 26 (or full-time students under age
29) as a group of similarly situated
individuals separate from those who are age
26 or older (or age 29 or older if they are not
full-time students) because the classification
is permitted under paragraph (d)(2) of this
section and is not directed at individual
participants or beneficiaries.

* * * * *

Example 5. (i) Facts. An employer
sponsors a group health plan that provides
the same benefit package to all seven
employees of the employer. Six of the seven
employees have the same job title and
responsibilities, but Employee G has a
different job title and different
responsibilities. After G files an expensive
claim for benefits under the plan, coverage
under the plan is modified so that employees
with G’s job title receive a different benefit
package that includes a higher deductible
than in the benefit package made available to
the other six employees.

* * * * *

(e) R

(2) * x %

(i) * % %

(B] * * %

Example 2. * * *

(ii) Conclusion. In this Example 2, the plan
violates this paragraph (e)(2) (and thus also
paragraph (b) of this section) because the 90-
day continuous service requirement is a rule
for eligibility based on whether an individual
is actively at work. However, the plan would
not violate this paragraph (e)(2) or paragraph
(b) of this section if, under the plan, an
absence due to any health factor is not
considered an absence for purposes of
measuring 90 days of continuous service. (In
addition, any eligibility provision that is
time-based must comply with the
requirements of PHS Act section 2708 and its
implementing regulations.)

* * * * *

* x %

E%)) * x %

(ii) * % %

Example 1. (i) Facts. An employer
sponsors a group health plan that generally
is available to employees, spouses of
employees, and dependent children until age
26. However, dependent children who are
disabled are eligible for coverage beyond age
26.

(ii) Conclusion. In this Example 1, the plan
provision allowing coverage for disabled
dependent children beyond age 26 satisfies

this paragraph (g)(1) (and thus does not
violate this section).
* * * * *

21. Section 2590.715-2708 is added to
read as follows:

§2590.715-2708 Prohibition on waiting
periods that exceed 90 days.

(a) General rule. A group health plan,
and a health insurance issuer offering
group health insurance coverage, must
not apply any waiting period that
exceeds 90 days, in accordance with the
rules of this section. If, under the terms
of a plan, an employee can elect
coverage that would begin on a date that
is not later than the end of the 90-day
waiting period, this paragraph (a) is
considered satisfied. Accordingly, a
plan or issuer in that case will not be
considered to have violated this
paragraph (a) solely because employees
(or other classes of participants) may
take additional time (beyond the end of
the 90-day waiting period) to elect
coverage.

(b) Waiting period defined. For
purposes of this part, a waiting period
is the period that must pass before
coverage for an employee or dependent
who is otherwise eligible to enroll under
the terms of a group health plan can
become effective. If an employee or
dependent enrolls as a late enrollee (as
defined under § 2590.701-2) or special
enrollee (as described in § 2590.701-6),
any period before such late or special
enrollment is not a waiting period.

(c) Relation to a plan’s eligibility
criteria—(1) Except as provided in
paragraphs (c)(2) and (c)(3) of this
section, being otherwise eligible to
enroll under the terms of a group health
plan means having met the plan’s
substantive eligibility conditions (such
as, for example, being in an eligible job
classification or achieving job-related
licensure requirements specified in the
plan’s terms). Moreover, except as
provided in paragraphs (c)(2) and (c)(3)
of this section, nothing in this section
requires a plan sponsor to offer coverage
to any particular employee or class of
employees (including, for example, part-
time employees). Instead, this section
prohibits requiring otherwise eligible
participants and beneficiaries to wait
more than 90 days before coverage is
effective. (While a substantive eligibility
condition that denies coverage to
employees may be permissible under
this section, a failure by an applicable
large employer (as defined in section
4980H of the Code) to offer coverage to
a full-time employee might, for
example, nonetheless give rise to an
assessable payment under Code section
4980H and its implementing
regulations.)

(2) Eligibility conditions based solely
on the lapse of time. Eligibility
conditions that are based solely on the
lapse of a time period are permissible
for no more than 90 days.

(3) Other conditions for eligibility.
Other conditions for eligibility under
the terms of a group health plan are
generally permissible under PHS Act
section 2708, unless the condition is
designed to avoid compliance with the
90-day waiting period limitation,
determined in accordance with the rules
of this paragraph (c)(3).

(i) Application to variable-hour
employees in cases in which a specified
number of hours of service per period is
a plan eligibility condition. If a group
health plan conditions eligibility on an
employee regularly having a specified
number of hours of service per period
(or working full-time), and it cannot be
determined that a newly-hired
employee is reasonably expected to
regularly work that number of hours per
period (or work full-time), the plan may
take a reasonable period of time, not to
exceed 12 months and beginning on any
date between the employee’s start day
and the first day of the first calendar
month following the employee’s start
date, to determine whether the
employee meets the plan’s eligibility
condition. Except in cases in which a
waiting period that exceeds 90 days is
imposed in addition to a measurement
period, the time period for determining
whether such an employee meets the
plan’s eligibility condition will not be
considered to be designed to avoid
compliance with the 90-day waiting
period limitation if coverage is made
effective no later than 13 months from
the employee’s start date, plus if the
employee’s start date is not the first day
of a calendar month, the time remaining
until the first day of the next calendar
month.

(ii) Cumulative service requirements.
If a group health plan or health
insurance issuer conditions eligibility
on an employee’s having completed a
number of cumulative hours of service,
the eligibility condition is not
considered to be designed to avoid
compliance with the 90-day waiting
period limitation if the cumulative
hours-of-service requirement does not
exceed 1,200 hours.

(d) Counting days. Under this section,
all calendar days are counted beginning
on the enrollment date (as defined in
§ 2590.701-2), including weekends and
holidays. If, in the case of a plan or
issuer imposing a 90-day waiting
period, the 91st day is a weekend or
holiday, the plan or issuer may choose
to permit coverage to become effective
earlier than the 91st day, for
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administrative convenience. Similarly,
plans and issuers that do not want to
start coverage in the middle of a month
(or pay period) may choose to permit
coverage to become effective earlier than
the 91st day, for administrative
convenience. For example, a plan may
impose a waiting period of 60 days plus
a fraction of a month (or pay period)
until the first day of the next month (or
pay period). However, a plan or issuer
that extends the effective date of
coverage beyond the 91st day fails to
comply with the 90-day waiting period
limitation.

(e) Examples. The rules of this section
are illustrated by the following
examples:

Example 1. (i) Facts. A group health plan
provides that full-time employees are eligible
for coverage under the plan. Employee A
begins employment as a full-time employee
on January 19.

(ii) Conclusion. In this Example 1, any
waiting period for A would begin on January
19 and may not exceed 90 days. Coverage
under the plan must become effective no
later than April 19 (assuming February lasts
28 days).

Example 2. (i) Facts. A group health plan
provides that only employees with job title
M are eligible for coverage under the plan.
Employee B begins employment in job title
L on January 30.

(ii) Conclusion. In this Example 2, B is not
eligible for coverage under the plan, and the
period while B is working in job title L and
therefore not in an eligible class of employees
is not part of a waiting period under this
section.

Example 3. (i) Facts. Same facts as
Example 2, except that B transfers to a new
position with job title M on April 11.

(ii) Conclusion. In this Example 3, B
becomes eligible for coverage on April 11,
but for the waiting period. Any waiting
period for B begins on April 11 and may not
exceed 90 days. Coverage under the plan
must become effective no later than July 10.

Example 4. (i) Facts. A group health plan
provides that only employees who have
completed specified training and achieved
specified certifications are eligible for
coverage under the plan. Employee C is hired
on May 3 and meets the plan’s eligibility
criteria on September 22.

(ii) Conclusion. In this Example 4, C
becomes eligible for coverage on September
22, but for the waiting period. Any waiting
period for C would begin on September 22
and may not exceed 90 days. Coverage under
the plan must become effective no later than
December 21.

Example 5. (i) Facts. A group health plan
provides that employees are eligible for
coverage after one year of service.

(ii) Conclusion. In this Example 5, the
plan’s eligibility condition is based solely on
the lapse of time and, therefore, is
impermissible under paragraph (c)(2) of this
section because it exceeds 90 days.

Example 6. (i) Facts. Employer W’s group
health plan provides for coverage to begin on
the first day of the first payroll period on or

after the date an employee is hired and
completes the applicable enrollment forms.
Enrollment forms are distributed on an
employee’s start date and may be completed
within 90 days. Employee D is hired and
starts on October 31, which is the first day
of a pay period. D completes the enrollment
forms and submits them on the 90th day after
D’s start date. Goverage is made effective 7
days later, which is the first day of the next
pay period.

(ii) Conclusion. In this Example 6, under
the terms of W’s plan, coverage may become
effective as early as October 31, depending
on when D completes the applicable
enrollment forms. Under the terms of the
plan, when coverage becomes effective is
dependent solely on the length of time taken
by D to complete the enrollment materials.
Therefore, under the terms of the plan, D may
elect coverage that would begin on a date that
does not exceed the 90-day waiting period
limitation, and the plan complies with this
section.

Example 7. (i) Facts. Under Employer Y’s
group health plan, only employees who are
full-time (defined under the plan as regularly
averaging 30 hours of service per week) are
eligible for coverage. Employee E begins
employment for Employer Y on November 26
of Year 1. E’s hours are reasonably expected
to vary, with an opportunity to work between
20 and 45 hours per week, depending on
shift availability and E’s availability.
Therefore, it cannot be determined at E’s start
date that E is reasonably expected to work
full-time. Under the terms of the plan,
variable-hour employees, such as E, are
eligible to enroll in the plan if they are
determined to be a full-time employee after
a measurement period of 12 months that
begins on the employee’s start date. Coverage
is made effective no later than the first day
of the first calendar month after the
applicable enrollment forms are received. E’s
12-month measurement period ends
November 25 of Year 2. E is determined to
be a full-time employee and is notified of E’s
plan eligibility. If E then elects coverage, E’s
first day of coverage will be January 1 of Year
3.

(ii) Conclusion. In this Example 7, the
measurement period is permissible because it
is not considered to be designed to avoid
compliance with the 90-day waiting period
limitation. The plan may use a reasonable
period of time to determine whether a
variable-hour employee is a full-time
employee, provided the period of time is no
longer than 12 months and begins on a date
between the employee’s start date and the
first day of the next calendar month,
provided coverage is made effective no later
than 13 months from E’s start date (plus if
the employee’s start date is not the first day
of a calendar month, the time remaining until
the first day of the next calendar month) and
provided that, in addition to the
measurement period, no more than 90 days
elapse prior to the employee’s eligibility for
coverage.

Example 8. (i) Facts. Employee F begins
working 25 hours per week for Employer Z
on January 6 and is considered a part-time
employee for purposes of Z’s group health
plan. Z sponsors a group health plan that

provides coverage to part-time employees
after they have completed a cumulative 1,200
hours of service. F satisfies the plan’s
cumulative hours of service condition on
December 15.

(ii) Conclusion. In this Example 8, the
cumulative hours of service condition with
respect to part-time employees is not
considered to be designed to avoid
compliance with the 90-day waiting period
limitation. Accordingly, coverage for F under
the plan must begin no later than the 91st
day after F completes 1,200 hours. (If the
plan’s cumulative hours-of-service
requirement was more than 1,200 hours, the
requirement would be considered to be
designed to avoid compliance with the 90-
day waiting period limitation.)

(f) Special rule for health insurance
issuers. To the extent coverage under a
group health plan is insured by a health
insurance issuer, the issuer is permitted
to rely on the eligibility information
reported to it by the employer (or other
plan sponsor) and will not be
considered to violate the requirements
of this section with respect to its
administration of any waiting period, if
both of the following conditions are
satisfied:

(1) The issuer requires the plan
sponsor to make a representation
regarding the terms of any eligibility
conditions or waiting periods imposed
by the plan sponsor before an individual
is eligible to become covered under the
terms of the employer’s plan (and
requires the plan sponsor to update this
representation with any changes), and

(2) The issuer has no specific
knowledge of the imposition of a
waiting period that would exceed the
permitted 90-day period.

(g) No effect on other laws.
Compliance with this section is not
determinative of compliance with any
other provision of State or Federal law
(including ERISA, the Code, or other
provisions of the Patient Protection and
Affordable Care Act). See e.g.,

§ 2590.702, which prohibits
discrimination in eligibility for coverage
based on a health factor and Code
section 4980H, which generally requires
applicable large employers to offer
coverage to full-time employees and
their dependents or make an assessable
payment.

(h) Applicability date—(1) In general.
The provisions of this section apply for
plan years beginning on or after January
1, 2014. See §2590.715-1251 providing
that the prohibition on waiting periods
exceeding 90 days applies to all group
health plans and health insurance
issuers, including grandfathered health
plans.

(2) Application to individuals in a
waiting period prior to the applicability
date—(i) With respect to individuals



Federal Register/Vol. 78, No. 55/ Thursday, March 21, 2013/Proposed Rules

17331

who are in a waiting period for coverage
before the applicability date of this
section, beginning on the first day the
section applies, the waiting period can
no longer apply to the individual if it
would exceed 90 days with respect to
the individual.

(ii) This paragraph (h)(2) is illustrated
by the following example:

Example. (i) Facts. A group health plan is
a calendar year plan. Prior to January 1, 2014,
the plan provides that full-time employees
are eligible for coverage after a 6-month
waiting period. Employee A begins work as
a full-time employee on October 1, 2013.

(ii) Conclusion. In this Example 1, the first
day of A’s waiting period is October 1, 2013
because that is the first day A is otherwise
eligible to enroll under the plan’s substantive
eligibility provisions, but for the waiting
period. Beginning January 1, 2014, the plan
may not apply a waiting period that exceeds
90 days. Accordingly, A must be given the
opportunity to elect coverage that begins no
later than January 1, 2014 (which is 93 days
after A’s start date) because otherwise, on
January 1, 2014, the plan would be applying
a waiting period that exceeds 90 days. The
plan is not required to make coverage
effective before January 1, 2014 under the
rules of this section.

W 22. Section 2590.715-2719 is
amended by adding a sentence to the
end of the introductory text of
paragraph (d) and revising paragraph
(d)(1)() to read as follows:

§2590.715-2719 Internal claims and
appeals and external review processes.
* * * * *

(d) * * * A Multi State Plan or MSP,
as defined by 45 CFR 800.20, must
provide an effective Federal external
review process in accordance with this
paragraph (d).

(1) * % %

(i) In general. Subject to the
suspension provision in paragraph
(d)(1)(ii) of this section and except to
the extent provided otherwise by the
Secretary in guidance, the Federal
external review process established
pursuant to this paragraph (d) applies,
at a minimum, to any adverse benefit
determination or final adverse benefit
determination (as defined in paragraphs
(a)(2)(i) and (a)(2)(v) of this section),
except that a denial, reduction,
termination, or a failure to provide
payment for a benefit based on a
determination that a participant or
beneficiary fails to meet the
requirements for eligibility under the
terms of a group health plan is not
eligible for the Federal external review
process under this paragraph (d).

m 23. Section 2590.731 is amended by
revising paragraph (c)(2) to read as
follows:

§2590.731 Preemption; State flexibility;
construction.
* * * * *

(C] * % %

(2) Exceptions. Only in relation to
health insurance coverage offered by a
health insurance issuer, the provisions
of this part do not supersede any
provision of State law to the extent that
such provision requires special
enrollment periods in addition to those
required under section 701(f) of the Act.

* * * * *

W 24. Section 2590.732 is amended by
removing paragraph (b)(2)(i), and
redesignating paragraphs (b)(2)(ii)
through (b)(2)(ix) as (b)(2)(i) through
(b)(2)(viii).

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Subtitle A

For the reasons set forth in the
preamble, the Department of Health and
Human Services proposes to amend 45
CFR parts 144, 146, and 147 as set forth
below:

PART 144—REQUIREMENTS
RELATING TO HEALTH INSURANCE
COVERAGE

m 25. The authority citation for part 144
continues to read as follows:

Authority: Secs. 2701 through 2763, 2791,
and 2792 of the Public Health Service Act (42
U.S.C. 300gg through 300gg—63, 300gg—91,
and 300gg-92).

m 26. Section 144.103 is amended by
revising the definitions of “‘enrollment
date”, ““late enrollment”, and “waiting
period”, and by adding definitions of
“first day of coverage’ and “‘late
enrollee” in alphabetical order, to read
as follows:

§144.103 Definitions.

* * * * *

Enrollment date means the first day of
coverage or, if there is a waiting period,
the first day of the waiting period. If an
individual receiving benefits under a
group health plan changes benefit
packages, or if the plan changes group
health insurance issuers, the
individual’s enrollment date does not

change.
* * * * *

First day of coverage means, in the
case of an individual covered for
benefits under a group health plan, the
first day of coverage under the plan and,
in the case of an individual covered by
health insurance coverage in the
individual market, the first day of
coverage under the policy or contract.

* * * * *

Late enrollee means an individual
whose enrollment in a plan is a late
enrollment.

Late enrollment means enrollment of
an individual under a group health plan
other than on the earliest date on which
coverage can become effective for the
individual under the terms of the plan;
or other than through special or limited
open enrollment. (For rules relating to
special enrollment and limited open
enrollment, see § 146.117 and
§147.104.) If an individual ceases to be
eligible for coverage under a plan, and
then subsequently becomes eligible for
coverage under the plan, only the
individual’s most recent period of
eligibility is taken into account in
determining whether the individual is a
late enrollee under the plan with respect
to the most recent period of coverage.
Similar rules apply if an individual
again becomes eligible for coverage
following a suspension of coverage that
applied generally under the plan.

Waiting period has the meaning given
the term in 45 CFR 147.116(b).

PART 146—REQUIREMENTS FOR THE
GROUP HEALTH INSURANCE
MARKET

m 27. The authority citation for part 146
continues to read as follows:

Authority: Secs. 2702 through 2705, 2711
through 2723, 2791, and 2792 of the PHS Act
(42 U.S.C. 300gg—1 through 300gg—5, 300gg—
11 through 300gg-23, 300gg—91, and 300gg—
92).

m 28. Section 146.101 is amended by
revising paragraph (b)(1) to read as
follows:

§146.101 Basis and scope.
* * * * *
(b) L

(1) Subpart B. Subpart B of this part
sets forth minimum requirements for
group health plans and health insurance
issuers offering group health insurance
coverage under the Health Insurance
Portability and Accountability Act
(HIPAA), as amended by the Patient
Protection and Affordable Care Act
(Affordable Care Act), including special
enrollment periods, prohibiting
discrimination against participants and
beneficiaries based on a health factor,
and additional requirements prohibiting
discrimination against participants and
beneficiaries based on genetic
information.

* * * * *

m 29. Section 146.111 is amended by:

m A. Removing paragraphs (a)(2), (a)(3),
(c), (d), (e), and ().

m B. Revising the heading to paragraph
(a).
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m C. Removing paragraph (a)(1)
introductory text, and redesignating
paragraphs (a)(1)(i) and (a)(1)(ii) as
paragraphs (a)(1) and (a)(2).
m D. Amending paragraph (a)(2) by
revising paragraph (ii) of Examples 1
and 2, by revising Example 3 and
Example 4, and by revising paragraph
(ii) of Examples 5, 6, 7, and 8.
m E. Revising paragraph (b).

The revisions read as follows:

§146.111 Prohibition of preexisting
condition exclusion period.

(a) Preexisting condition exclusion
defined—
* * * * *

(2) * x %

Example 1. * * *

(ii) Conclusion. In this Example 1, the
exclusion of benefits for any prosthesis if the
body part was lost before the effective date
of coverage is a preexisting condition
exclusion because it operates to exclude
benefits for a condition based on the fact that
the condition was present before the effective
date of coverage under the policy. The
exclusion of benefits, therefore, is prohibited.

Example 2. * * *

(ii) Conclusion. In this Example 2, the plan
provision excluding cosmetic surgery
benefits for individuals injured before
enrolling in the plan is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is prohibited.

Example 3. (i) Facts. A group health plan
provides coverage for the treatment of
diabetes, generally not subject to any
requirement to obtain an approval for a
treatment plan. However, if an individual
was diagnosed with diabetes before the
effective date of coverage under the plan,
diabetes coverage is subject to a requirement
to obtain approval of a treatment plan in
advance.

(ii) Conclusion. In this Example 3, the
requirement to obtain advance approval of a
treatment plan is a preexisting condition
exclusion because it limits benefits for a
condition based on the fact that the condition
was present before the effective date of
coverage. The plan provision, therefore, is
prohibited.

Example 4. (i) Facts. A group health plan
provides coverage for three infertility
treatments. The plan counts against the three-
treatment limit benefits provided under prior
health coverage.

(ii) Conclusion. In this Example 4,
counting benefits for a specific condition
provided under prior health coverage against
a treatment limit for that condition is a
preexisting condition exclusion because it
operates to limit benefits for a condition
based on the fact that the condition was
present before the effective date of coverage.
The plan provision, therefore, is prohibited.

Example 5. * * *

(ii) Conclusion. In this Example 5, the
requirement to be covered under the plan for
12 months to be eligible for pregnancy

benefits is a subterfuge for a preexisting
condition exclusion because it is designed to
exclude benefits for a condition (pregnancy)
that arose before the effective date of
coverage. The plan provision, therefore, is
prohibited.

Example 6. * * *

(ii) Conclusion. In this Example 6, the
exclusion of coverage for treatment of
congenital heart conditions is a preexisting
condition exclusion because it operates to
exclude benefits relating to a condition based
on the fact that the condition was present
before the effective date of coverage. The
plan provision, therefore, is prohibited.

Example 7. * * *

(ii) Conclusion. In this Example 7, the
exclusion of coverage for treatment of cleft
palate is not a preexisting condition
exclusion because the exclusion applies
regardless of when the condition arose
relative to the effective date of coverage. The
plan provision, therefore, is not prohibited.
(But see 45 CFR 147.150, which may require
coverage of cleft palate as an essential health
benefit for health insurance coverage in the
individual or small group market).

Example 8. * * *

(ii) Conclusion. In this Example 8, the
exclusion of coverage for treatment of cleft
palate for individuals who have not been
covered under the plan from the date of birth
operates to exclude benefits in relation to a
condition based on the fact that the condition
was present before the effective date of
coverage. The plan provision, therefore, is
prohibited.

* * * * *

(b) General rules. See § 147.108 for
rules prohibiting the imposition of a
preexisting condition exclusion.

m 30. Section 146.113 is amended by
removing paragraphs (a)(3) and (c), and
revising paragraph (b) to read as follows:

§146.113 Rules relating to creditable
coverage.
* * * * *

(b) Counting creditable coverage rules
superseded by prohibition on
preexisting condition exclusion. See
§147.108 of this subchapter for rules
prohibiting the imposition of a
preexisting condition exclusion.

m 31. Section 146.115 is revised to read
as follows:

§146.115 Certification and disclosure of
previous coverage.

(a) In general. The rules for providing
certificates of creditable coverage and
demonstrating creditable coverage have
been superseded by the prohibition on
preexisting condition exclusions. See
§147.108 of this subchapter for rules
prohibiting the imposition of a
preexisting condition exclusion.

(b) Applicability. The amendments
made under this section apply
beginning December 31, 2014.

m 32. Section 146.117 is amended by
removing paragraph (a)(3)(i)(E) and
revising paragraph (a)(3)(i)(C),

(a)(3)(1)(D), (a)(4)(i), and (d)(2) to read as

follows:

§146.117 Special enroliment periods.

* * * *

*

*

*
*

* % %
* % %

(a)
(3)
@)

(C) In the case of coverage offered
through an HMO, or other arrangement,
in the group market that does not
provide benefits to individuals who no
longer reside, live, or work in a service
area, loss of coverage because an
individual no longer resides, lives, or
works in the service area (whether or
not within the choice of the individual),
and no other benefit package is available
to the individual; and

(D) A situation in which a plan no
longer offers any benefits to the class of
similarly situated individuals (as
described in § 146.121(d)) that includes
the individual.

(4) * x %

(i) A plan or issuer must allow an
employee a period of at least 30 days
after an event described in paragraph
(a)(3) of this section to request
enrollment (for the employee or the
employee’s dependent).

* * * * *

(d) * *x %

(2) Special enrollees must be offered
all the benefit packages available to
similarly situated individuals who
enroll when first eligible. For this
purpose, any difference in benefits or
cost-sharing requirements for different
individuals constitutes a different
benefit package. In addition, a special
enrollee cannot be required to pay more
for coverage than a similarly situated
individual who enrolls in the same
coverage when first eligible.

* * * * *
m 33. Section 146.119 is revised to read
as follows:

§146.119 HMO affiliation period as an
alternative to a preexisting condition
exclusion.

The rules for HMO affiliation periods
have been superseded by the
prohibition on preexisting condition
exclusions. See §147.108 of this
subchapter for rules prohibiting the
imposition of a preexisting condition
exclusion.

m 34. Section 146.121 is amended by:

m A. Removing paragraph (b)(3) and
revising paragraphs (b)(1)(i) and
(b)(2)(1)(B).

m B. Revising Example 1, paragraph (i)
of Example 2, paragraph (ii) of Example
4, and paragraph (ii) of Example 5, and
removing Example 8 in paragraph

(b)(2)A)(D).
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m C. Revising Example 2, and paragraph
(i) of Example 5, in paragraph (d)(4).

m D. Revising paragraph (ii) of Example
2 in paragraph (e)(2)(i)(B).

m E. Revising Example 1 in paragraph
(&)(1)(i).

The revisions read as follows:

§146.121 Prohibiting discrimination
against participants and beneficiaries
based on a health factor.
* * * * *

(b) EE I
1 * x %

(i) A group health plan, and a health
insurance issuer offering health
insurance coverage in connection with a
group health plan, may not establish
any rule for eligibility (including
continued eligibility) of any individual
to enroll for benefits under the terms of
the plan or group health insurance
coverage that discriminates based on
any health factor that relates to that
individual or a dependent of that
individual. This rule is subject to the
provisions of paragraph (b)(2) of this
section (explaining how this rule
applies to benefits), paragraph (d) of this
section (containing rules for establishing
groups of similarly situated
individuals), paragraph (e) of this
section (relating to nonconfinement,
actively-at-work, and other service
requirements), paragraph (f) of this
section (relating to wellness programs),
and paragraph (g) of this section
(permitting favorable treatment of
individuals with adverse health factors).
* * * * *

(2) * x %

(i) * % %

(B) However, benefits provided under
a plan must be uniformly available to all
similarly situated individuals (as
described in paragraph (d) of this
section). Likewise, any restriction on a
benefit or benefits must apply uniformly
to all similarly situated individuals and
must not be directed at individual
participants or beneficiaries based on
any health factor of the participants or
beneficiaries (determined based on all
the relevant facts and circumstances).
Thus, for example, a plan may limit or
exclude benefits in relation to a specific
disease or condition, limit or exclude
benefits for certain types of treatments
or drugs, or limit or exclude benefits
based on a determination of whether the
benefits are experimental or not
medically necessary, but only if the
benefit limitation or exclusion applies
uniformly to all similarly situated
individuals and is not directed at
individual participants or beneficiaries
based on any health factor of the
participants or beneficiaries. In
addition, a plan or issuer may require

the satisfaction of a deductible,
copayment, coinsurance, or other cost-
sharing requirement in order to obtain a
benefit if the limit or cost-sharing
requirement applies uniformly to all
similarly situated individuals and is not
directed at individual participants or
beneficiaries based on any health factor
of the participants or beneficiaries. In
the case of a cost-sharing requirement,
see also paragraph (b)(2)(ii) of this
section, which permits variances in the
application of a cost-sharing mechanism
made available under a wellness
program. (Whether any plan provision
or practice with respect to benefits
complies with this paragraph (b)(2)(i)
does not affect whether the provision or
practice is permitted under ERISA, the
Affordable Care Act (including the
requirements related to essential health
benefits), the Americans with
Disabilities Act, or any other law,
whether State or Federal.)

* * * * *
(D)* * %

Example 1. (i) Facts. A group health plan
applies a $10,000 annual limit on a specific
covered benefit that is not an essential health
benefit to each participant or beneficiary
covered under the plan. The limit is not
directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 1, the limit
does not violate this paragraph (b)(2)(i)
because coverage of the specific, non-
essential health benefit up to $10,000 is
available uniformly to each participant and
beneficiary under the plan and because the
limit is applied uniformly to all participants
and beneficiaries and is not directed at
individual participants or beneficiaries.

Example 2. (i) Facts. A group health plan
has a $500 deductible on all benefits for
participants covered under the plan.
Participant B files a claim for the treatment
of AIDS. At the next corporate board meeting
of the plan sponsor, the claim is discussed.
Shortly thereafter, the plan is modified to
impose a $2,000 deductible on benefits for
the treatment of AIDS, effective before the
beginning of the next plan year.

* * * * *

Example 4. * * *

(ii) Conclusion. In this Example 4, the limit
does not violate this paragraph (b)(2)(i)
because $2,000 of benefits for the treatment
of TMJ are available uniformly to all
similarly situated individuals and a plan may
limit benefits covered in relation to a specific
disease or condition if the limit applies
uniformly to all similarly situated
individuals and is not directed at individual
participants or beneficiaries. (However,
applying a lifetime limit on TMJ may violate
§147.126, if TMJ coverage is an essential
health benefit. This example does not
address whether the plan provision is
permissible under any other applicable law,
including PHS Act section 2711 or the
Americans with Disabilities Act.)

Example 5. * * *

(ii) Conclusion. In this Example 5, the
lower lifetime limit for participants and
beneficiaries with a congenital heart defect
violates this paragraph (b)(2)(i) because
benefits under the plan are not uniformly
available to all similarly situated individuals
and the plan’s lifetime limit on benefits does
not apply uniformly to all similarly situated
individuals. Additionally, this plan provision
is prohibited under § 147.126 because it
imposes a lifetime limit on essential health
benefits.

(d)* L
(4)* S

Example 2. (i) Facts. Under a group health
plan, coverage is made available to
employees, their spouses, and their children.
However, coverage is made available to a
child only if the child is under age 26 (or
under age 29 if the child is continuously
enrolled full-time in an institution of higher
learning (full-time students)). There is no
evidence to suggest that these classifications
are directed at individual participants or
beneficiaries.

(ii) Conclusion. In this Example 2, treating
spouses and children differently by imposing
an age limitation on children, but not on
spouses, is permitted under this paragraph
(d). Specifically, the distinction between
spouses and children is permitted under
paragraph (d)(2) of this section and is not
prohibited under paragraph (d)(3) of this
section because it is not directed at
individual participants or beneficiaries. It is
also permissible to treat children who are
under age 26 (or full-time students under age
29) as a group of similarly situated
individuals separate from those who are age
26 or older (or age 29 or older if they are not
full-time students) because the classification
is permitted under paragraph (d)(2) of this
section and is not directed at individual
participants or beneficiaries.

* * * * *

Example 5. (i) Facts. An employer sponsors
a group health plan that provides the same
benefit package to all seven employees of the
employer. Six of the seven employees have
the same job title and responsibilities, but
Employee G has a different job title and
different responsibilities. After G files an
expensive claim for benefits under the plan,
coverage under the plan is modified so that
employees with G’s job title receive a
different benefit package that includes a
higher deductible than in the benefit package
made available to the other six employees.

(e) * x %
(.2) * x %
(1) I S
(B] * * %

Example 2. * * *

(ii) Conclusion. In this Example 2, the plan
violates this paragraph (e)(2) (and thus also
paragraph (b) of this section) because the 90-
day continuous service requirement is a rule
for eligibility based on whether an individual
is actively at work. However, the plan would
not violate this paragraph (e)(2) or paragraph
(b) of this section if, under the plan, an
absence due to any health factor is not
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considered an absence for purposes of
measuring 90 days of continuous service. (In
addition, any eligibility provision that is
time-based must comply with the
requirements of PHS Act section 2708 and its
implementing regulations.)

* * * *

()

(1)

(ii)

Example 1. (i) Facts. An employer sponsors
a group health plan that generally is available
to employees, spouses of employees, and
dependent children until age 26. However,
dependent children who are disabled are
eligible for coverage beyond age 26.

(ii) Conclusion. In this Example 1, the plan
provision allowing coverage for disabled
dependent children beyond age 26 satisfies
this paragraph (g)(1) (and thus does not
violate this section).

* * * * *

m 35. Section 146.143 is amended by

revising paragraph (c)(2) to read as
follows:

% % ¥ %

* %
* ok
* %

§146.143 Preemption; State flexibility;
construction.
* * * * *

(C) * x %

(2) Exceptions. Only in relation to
health insurance coverage offered by a
health insurance issuer, the provisions
of this part do not supersede any
provision of State law to the extent that
such provision requires special
enrollment periods in addition to those
required under section 2702 of the Act.
* * * * *

m 36. Amend § 146.145 by revising
paragraph (b) to read as follows:

§146.145 Special rules relating to group
health plans.

(b) General exception for certain small
group health plans. The requirements of
this part, other than § 146.130 and the
provisions with respect to genetic
nondiscrimination (found in
§146.121(b), § 146.121(c), § 146.121(e),
§146.122(b), § 146.122(c), § 146.122(d),
and § 146.122(e)) do not apply to any
group health plan (and group health
insurance coverage) for any plan year, if
on the first day of the plan year, the
plan has fewer than two participants

who are current employees.
* * * * *

PART 147—HEALTH INSURANCE
REFORM REQUIREMENTS FOR THE
GROUP AND INDIVIDUAL HEALTH
INSURANCE MARKETS

m 37. The authority citation for part 147
continues to read as follows:

Authority: Secs. 2701 through 2763, 2791,
and 2792 of the Public Health Service Act (42
U.S.C. 300gg through 300gg—63, 300gg—91,
and 300gg—92), as amended.

m 38. Section 147.116 is added to read
as follows:

§147.116 Prohibition on waiting periods
that exceed 90 days.

(a) General rule. A group health plan,
and a health insurance issuer offering
group health insurance coverage, must
not apply any waiting period that
exceeds 90 days, in accordance with the
rules of this section. If, under the terms
of a plan, an employee can elect
coverage that would begin on a date that
is not later than the end of the 90-day
waiting period, this paragraph (a) is
considered satisfied. Accordingly, a
plan or issuer in that case will not be
considered to have violated this
paragraph (a) solely because employees
(or other classes of participants) may
take additional time (beyond the end of
the 90-day waiting period) to elect
coverage.

(b) Waiting period defined. For
purposes of this part, a waiting period
is the period that must pass before
coverage for an employee or dependent
who is otherwise eligible to enroll under
the terms of a group health plan can
become effective. If an employee or
dependent enrolls as a late enrollee (as
defined under § 144.103 of this
subchapter) or special enrollee (as
described in §146.117 of this
subchapter), any period before such late
or special enrollment is not a waiting
period.

(c) Relation to a plan’s eligibility
criteria—(1) Except as provided in
paragraphs (c)(2) and (c)(3) of this
section, being otherwise eligible to
enroll under the terms of a group health
plan means having met the plan’s
substantive eligibility conditions (such
as, for example, being in an eligible job
classification or achieving job-related
licensure requirements specified in the
plan’s terms). Moreover, except as
provided in paragraphs (c)(2) and (c)(3)
of this section, nothing in this section
requires a plan sponsor to offer coverage
to any particular employee or class of
employees (including, for example, part-
time employees). Instead, this section
prohibits requiring otherwise eligible
participants and beneficiaries to wait
more than 90 days before coverage is
effective. (While a substantive eligibility
condition that denies coverage to
employees may be permissible under
this section, a failure by an applicable
large employer (as defined in section
4980H of the Code) to offer coverage to
a full-time employee might, for
example, nonetheless give rise to an
assessable payment under section
4980H and its implementing
regulations.)

(2) Eligibility conditions based solely
on the lapse of time. Eligibility
conditions that are based solely on the
lapse of a time period are permissible
for no more than 90 days.

(3) Other conditions for eligibility.
Other conditions for eligibility under
the terms of a group health plan are
generally permissible under PHS Act
section 2708, unless the condition is
designed to avoid compliance with the
90-day waiting period limitation,
determined in accordance with the rules
of this paragraph (c)(3).

(i) Application to variable-hour
employees in cases in which a specified
number of hours of service per period is
a plan eligibility condition. If a group
health plan conditions eligibility on an
employee regularly having a specified
number of hours of service per period
(or working full-time), and it cannot be
determined that a newly-hired
employee is reasonably expected to
regularly work that number of hours per
period (or work full-time), the plan may
take a reasonable period of time, not to
exceed 12 months and beginning on any
date between the employee’s start day
and the first day of the first calendar
month following the employee’s start
date, to determine whether the
employee meets the plan’s eligibility
condition. Except in cases in which a
waiting period that exceeds 90 days is
imposed in addition to a measurement
period, the time period for determining
whether such an employee meets the
plan’s eligibility condition will not be
considered to be designed to avoid
compliance with the 90-day waiting
period limitation if coverage is made
effective no later than 13 months from
the employee’s start date, plus if the
employee’s start date is not the first day
of a calendar month, the time remaining
until the first day of the next calendar
month.

(ii) Cumulative service requirements.
If a group health plan or health
insurance issuer conditions eligibility
on an employee’s having completed a
number of cumulative hours of service,
the eligibility condition is not
considered to be designed to avoid
compliance with the 90-day waiting
period limitation if the cumulative
hours-of-service requirement does not
exceed 1,200 hours.

(d) Counting days. Under this section,
all calendar days are counted beginning
on the enrollment date (as defined in
§ 144.103 of this subchapter), including
weekends and holidays. If, in the case
of a plan or issuer imposing a 90-day
waiting period, the 91st day is a
weekend or holiday, the plan or issuer
may choose to permit coverage to
become effective earlier than the 91st
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day, for administrative convenience.
Similarly, plans and issuers that do not
want to start coverage in the middle of
a month (or pay period) may choose to
permit coverage to become effective
earlier than the 91st day, for
administrative convenience. For
example, a plan may impose a waiting
period of 60 days plus a fraction of a
month (or pay period) until the first day
of the next month (or pay period).
However, a plan or issuer that extends
the effective date of coverage beyond the
91st day fails to comply with the 90-day
waiting period limitation.

(e) Examples. The rules of this section
are illustrated by the following
examples:

Example 1. (i) Facts. A group health plan
provides that full-time employees are eligible
for coverage under the plan. Employee A
begins employment as a full-time employee
on January 19.

(ii) Conclusion. In this Example 1, any
waiting period for A would begin on January
19 and may not exceed 90 days. Coverage
under the plan must become effective no
later than April 19 (assuming February lasts
28 days).

Example 2. (i) Facts. A group health plan
provides that only employees with job title
M are eligible for coverage under the plan.
Employee B begins employment in job title
L on January 30.

(ii) Conclusion. In this Example 2, B is not
eligible for coverage under the plan, and the
period while B is working in job title L and
therefore not in an eligible class of employees
is not part of a waiting period under this
section.

Example 3. (i) Facts. Same facts as
Example 2, except that B transfers to a new
position with job title M on April 11.

(ii) Conclusion. In this Example 3, B
becomes eligible for coverage on April 11,
but for the waiting period. Any waiting
period for B begins on April 11 and may not
exceed 90 days. Coverage under the plan
must become effective no later than July 10.

Example 4. (i) Facts. A group health plan
provides that only employees who have
completed specified training and achieved
specified certifications are eligible for
coverage under the plan. Employee C is hired
on May 3 and meets the plan’s eligibility
criteria on September 22.

(ii) Conclusion. In this Example 4, C
becomes eligible for coverage on September
22, but for the waiting period. Any waiting
period for C would begin on September 22
and may not exceed 90 days. Coverage under
the plan must become effective no later than
December 21.

Example 5. (i) Facts. A group health plan
provides that employees are eligible for
coverage after one year of service.

(ii) Conclusion. In this Example 5, the
plan’s eligibility condition is based solely on
the lapse of time and, therefore, is
impermissible under paragraph (c)(2) of this
section because it exceeds 90 days.

Example 6. (i) Facts. Employer W’s group
health plan provides for coverage to begin on
the first day of the first payroll period on or

after the date an employee is hired and
completes the applicable enrollment forms.
Enrollment forms are distributed on an
employee’s start date and may be completed
within 90 days. Employee D is hired and
starts on October 31, which is the first day
of a pay period. D completes the enrollment
forms and submits them on the 90th day after
D’s start date. Goverage is made effective 7
days later, which is the first day of the next
pay period.

(ii) Conclusion. In this Example 6, under
the terms of W’s plan, coverage may become
effective as early as October 31, depending
on when D completes the applicable
enrollment forms. Under the terms of the
plan, when coverage becomes effective is
dependent solely on the length of time taken
by D to complete the enrollment materials.
Therefore, under the terms of the plan, D may
elect coverage that would begin on a date that
does not exceed the 90-day waiting period
limitation, and the plan complies with this
section.

Example 7. (i) Facts. Under Employer Y’s
group health plan, only employees who are
full-time (defined under the plan as regularly
averaging 30 hours of service per week) are
eligible for coverage. Employee E begins
employment for Employer Y on November 26
of Year 1. E’s hours are reasonably expected
to vary, with an opportunity to work between
20 and 45 hours per week, depending on
shift availability and E’s availability.
Therefore, it cannot be determined at E’s start
date that E is reasonably expected to work
full-time. Under the terms of the plan,
variable-hour employees, such as E, are
eligible to enroll in the plan if they are
determined to be a full-time employee after
a measurement period of 12 months that
begins on the employee’s start date. Coverage
is made effective no later than the first day
of the first calendar month after the
applicable enrollment forms are received. E’s
12-month measurement period ends
November 25 of Year 2. E is determined to
be a full-time employee and is notified of E’s
plan eligibility. If E then elects coverage, E’s
first day of coverage will be January 1 of Year
3.

(ii) Conclusion. In this Example 7, the
measurement period is permissible because it
is not considered to be designed to avoid
compliance with the 90-day waiting period
limitation. The plan may use a reasonable
period of time to determine whether a
variable-hour employee is a full-time
employee, provided the period of time is no
longer than 12 months and begins on a date
between the employee’s start date and the
first day of the next calendar month,
provided coverage is made effective no later
than 13 months from E’s start date (plus if
the employee’s start date is not the first day
of a calendar month, the time remaining until
the first day of the next calendar month) and
provided that, in addition to the
measurement period, no more than 90 days
elapse prior to the employee’s eligibility for
coverage.

Example 8. (i) Facts. Employee F begins
working 25 hours per week for Employer Z
on January 6 and is considered a part-time
employee for purposes of Z’s group health
plan. Z sponsors a group health plan that

provides coverage to part-time employees
after they have completed a cumulative 1,200
hours of service. F satisfies the plan’s
cumulative hours of service condition on
December 15.

(ii) Conclusion. In this Example 8, the
cumulative hours of service condition with
respect to part-time employees is not
considered to be designed to avoid
compliance with the 90-day waiting period
limitation. Accordingly, coverage for F under
the plan must begin no later than the 91st
day after F completes 1,200 hours. (If the
plan’s cumulative hours-of-service
requirement was more than 1,200 hours, the
requirement would be considered to be
designed to avoid compliance with the 90-
day waiting period limitation.)

(f) Special rule for health insurance
issuers. To the extent coverage under a
group health plan is insured by a health
insurance issuer, the issuer is permitted
to rely on the eligibility information
reported to it by the employer (or other
plan sponsor) and will not be
considered to violate the requirements
of this section with respect to its
administration of any waiting period, if
both of the following conditions are
satisfied:

(1) The issuer requires the plan
sponsor to make a representation
regarding the terms of any eligibility
conditions or waiting periods imposed
by the plan sponsor before an individual
is eligible to become covered under the
terms of the employer’s plan (and
requires the plan sponsor to update this
representation with any changes), and

(2) The issuer has no specific
knowledge of the imposition of a
waiting period that would exceed the
permitted 90-day period.

(g) No effect on other laws.
Compliance with this section is not
determinative of compliance with any
other provision of State or Federal law
(including ERISA, the Code, or other
provisions of the Affordable Care Act).
See e.g., § 146.121 of this subchapter,
which prohibits discrimination in
eligibility for coverage based on a health
factor and Code section 4980H, which
generally requires applicable large
employers to offer coverage to full-time
employees and their dependents or
make an assessable payment.

(h) Applicability date—(1) In general.
The provisions of this section apply for
plan years beginning on or after January
1, 2014. See § 147.140 providing that the
prohibition on waiting periods
exceeding 90 days applies to all group
health plans and health insurance
issuers, including grandfathered health
plans.

(2) Application to individuals in a
waiting period prior to the applicability
date—(i) With respect to individuals
who are in a waiting period for coverage
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before the applicability date of this
section, beginning on the first day the
section applies, the waiting period can
no longer apply to the individual if it
would exceed 90 days with respect to
the individual.

(ii) This paragraph (h)(2) is illustrated
by the following example:

Example. (i) Facts. A group health plan is
a calendar year plan. Prior to January 1, 2014,
the plan provides that full-time employees
are eligible for coverage after a 6-month
waiting period. Employee A begins work as
a full-time employee on October 1, 2013.

(ii) Conclusion. In this Example 1, the first
day of A’s waiting period is October 1, 2013
because that is the first day A is otherwise
eligible to enroll under the plan’s substantive
eligibility provisions, but for the waiting
period. Beginning January 1, 2014, the plan
may not apply a waiting period that exceeds
90 days. Accordingly, A must be given the
opportunity to elect coverage that begins no
later than January 1, 2014 (which is 93 days
after A’s start date) because otherwise, on
January 1, 2014, the plan would be applying
a waiting period that exceeds 90 days. The
plan is not required to make coverage
effective before January 1, 2014 under the
rules of this section.

m 39. Section 147.136 is amended by
adding a sentence to the end of the
introductory text of paragraph (d) and
revising paragraph (d)(1)(i) to read as
follows:

§147.136 Internal claims and appeals and
external review processes.
* * * * *

(d) * * * A Multi State Plan or MSP,
as defined by 45 CFR 800.20, must
provide an effective Federal external
review process in accordance with this
paragraph (d).

(1)* L

(i) In general. Subject to the
suspension provision in paragraph
(d)(1)(ii) of this section and except to
the extent provided otherwise by the
Secretary in guidance, the Federal
external review process established
pursuant to this paragraph (d) applies,
at a minimum, to any adverse benefit
determination or final adverse benefit
determination (as defined in paragraphs
(a)(2)(i) and (a)(2)(v) of this section),
except that a denial, reduction,
termination, or a failure to provide
payment for a benefit based on a
determination that a participant or
beneficiary fails to meet the
requirements for eligibility under the
terms of a group health plan is not
eligible for the Federal external review
process under this paragraph (d).

[FR Doc. 2013-06454 Filed 3-18-13; 4:15 pm)

BILLING CODE 4830-01-P; 4510-029-P; 4120-01-P;
6325-64

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 120815345-3223-01]
RIN 0648-BC41

Snapper-Grouper Fishery off the
Southern Atlantic States; Snapper-
Grouper Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes regulations to
implement a regulatory amendment
(Regulatory Amendment 13) to the
Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP), as prepared by
the South Atlantic Fishery Management
Council (Council). If implemented, this
rule would revise the annual catch
limits (ACLs) (including sector ACLs)
for 37 species in the snapper-grouper
fishery management unit (FMU). The
intent of this rule is to ensure that the
ACLs are based on the best scientific
information available, and to prevent
unnecessary negative socio-economic
impacts to participants in the snapper-
grouper fishery and fishing community
that could occur if the ACLs are not
revised, in accordance with the
provisions set forth in the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act).

DATES: Written comments must be
received on or before April 22, 2013.
ADDRESSES: You may submit comments
on this document, identified by
“NOAA-NMFS-2012-0245", by any of
the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail:D=NOAA-NMFS-2012-
0245, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Nikhil Mehta, Southeast Regional
Office, NMFS, 263 13th Avenue South,
St. Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record

and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

Electronic copies of documents
supporting this proposed rule including
an environmental assessment, initial
regulatory flexibility analysis (IRFA),
regulatory impact review, and fishery
impact statement may be obtained from
the Southeast Regional Office Web site
at http://sero.nmfs.noaa.gov/sf/
SASnapperGrouperHomepage.htm.

FOR FURTHER INFORMATION CONTACT:
Nikhil Mehta, telephone: 727-824—
5305, or email: Nikhil. Mehta@noaa.gov.
SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic is managed under the FMP and
includes the 37 snapper-grouper species
addressed in Regulatory Amendment 13
and this proposed rule. These 37
snapper-grouper species do not have
stock assessments; their acceptable
biological catch estimates (ABCs) are
greater than zero; and their ABCs were
specified using a formula established in
the Comprehensive ACL Amendment.
Species in the FMU with stock
assessments and species with an ABC
equal to zero are not addressed in
Regulatory Amendment 13. However,
they will be considered in future
amendments. The FMP was prepared by
the Council and implemented through
regulations at 50 CFR parts 622 under
the authority of the Magnuson-Stevens
Act.

Background

The Magnuson-Stevens Act requires
NMFS and regional fishery management
councils to prevent overfishing of
federally managed fish stocks, to the
extent practicable. This mandate is
intended to ensure that fishery
resources are managed for the greatest
overall benefit to the nation, particularly
with respect to providing food
production and recreational
opportunities, and protecting marine
ecosystems. National Standard 2 of the
Magnuson-Stevens Act states that the
conservation and management measures
of fishery management plans and any
regulations promulgated to implement
any such plan shall be based upon the
best scientific information available.


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2012-0245
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2012-0245
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2012-0245
http://sero.nmfs.noaa.gov/sf/SASnapperGrouperHomepage.htm
http://sero.nmfs.noaa.gov/sf/SASnapperGrouperHomepage.htm
mailto:Nikhil.Mehta@noaa.gov
http://www.regulations.gov

Federal Register/Vol. 78, No. 55/ Thursday, March 21, 2013/Proposed Rules

17337

To address this mandate of the
Magnuson-Stevens Act, NMFS
published the final rule to implement
the Comprehensive ACL Amendment on
March 16, 2012 (77 FR 15916). That
final rule established ACLs (including
sector-specific ACL allocations) and
accountability measures (AMs) for select
species in the snapper-grouper FMU.
Additionally, the Comprehensive ACL
Amendment established ABCs and
annual catch targets (ACTs) for these
select species in the snapper-grouper
FMU. These ABCs and ACTs are not
codified in the regulatory text.
Recreational catch estimates in the
Comprehensive ACL Amendment were
determined by using data generated by
the Marine Recreational Fisheries
Statistics Survey (MRFSS), which was
the best scientific information available
at that time.

The MRFSS is made up of an
integrated system of surveys, each
targeted toward particular segments of
the fishing community (one for for-hire
vessels, one for anglers pursuing highly
migratory species, and one for all other
anglers). It usually takes a couple of
months to compile information from
both surveys, perform quality control,
and tabulate the results from each 2-
month wave of data. As a result, in most
places, total estimates of catch and effort
are produced on an annual basis. These
annual estimates are then used by
NMFS and the Council to make
informed decisions about the health and
sustainability of the fishery and how
many fish can be harvested the
following year.

Since the implementation of the
Comprehensive ACL Amendment on
April 16, 2012, there have been
substantial improvements in the data
collection and catch estimation
methodologies that are used to generate
the data for the computation of ABCs
and recreational and commercial ACLs
and ACTs. NMFS no longer uses the
MRFSS and now estimates landings
using the Marine Recreational
Information Program (MRIP).

The MRIP collects data on a more
frequent basis and provides more
accurate recreational catch estimates by
accounting for potential biases such as
possible differences in catch rates at
high-activity and low-activity fishing
sites, as well as variation in fishing
effort throughout the day. As described
in Regulatory Amendment 13, the
NMEFS Office of Science and Technology
released MRIP data from 2004-2011.
MRFSS data from 2004-2011 were
compared with MRIP data (2004-2011)
and ratio estimators were generated.
These ratio estimators were used to
recalibrate MRFSS data from 1986—-2003

to MRIP data (from 1986—2003). These
calculations provided a complete MRIP
data set from 1986—2011. To determine
the ABCs for these species in the
Comprehensive ACL Amendment, the
Council’s SSC used data from 1999-
2008 for 36 out of the 37 species (1986—
2008 for blueline tilefish). The same
years of MRIP data were used to
determine revised ABC values for the 37
species in Regulatory Amendment 13.
The revised ABC values also include
updated commercial and for-hire
landings data. Using those revised ABC
values, the same procedures used in the
Comprehensive ACL Amendment for
calculating ACL and ACT values were
also used in Regulatory Amendment 13.

The revisions are necessary because if
the ABC, ACL, and ACT values are not
updated with the new MRIP estimates,
ACLs would be set using MRFSS data
while the landings being used to track
the ACLs would be estimated using
MRIP data. This would result in a
disconnect in how ACLs are calculated
versus how they are monitored. The
changes in data impact the allocations
to the commercial and recreational
sectors because the formula used to
establish the allocations remains
unchanged from what was implemented
previously in the Comprehensive ACL
Amendment.

Using MRIP values to estimate
recreational landings, and using
updated headboat and commercial
landings, ensures that the ABCs, ACLs,
and ACTs are based on the best
scientific information available in
accordance with National Standard 2 of
the Magnuson-Stevens Act.

Management Measures Contained in
This Proposed Rule

This proposed rule would revise
ACLs for the following species and
species complexes: deep-water complex
species (yellowedge grouper, blueline
tilefish, silk snapper, misty grouper,
sand tilefish, queen snapper, black
snapper, and blackfin snapper);
shallow-water groupers (red hind, rock
hind, yellowmouth grouper, yellowfin
grouper, coney, and graysby); snappers
(gray snapper, lane snapper, cubera
snapper, dog snapper, and mahogany
snapper), jacks (almaco jack, banded
rudderfish, and lesser amberjack),
grunts (white grunt, sailor’s choice,
tomtate, and margate); porgies (jolthead
porgy, knobbed porgy, saucereye porgy,
scup, and whitebone porgy); Atlantic
spadefish; blue runner; bar jack; gray
triggerfish; scamp; and hogfish. The
ACLs are used to monitor landings
throughout a fishing season. The
potential disconnect between how the
ACLs are calculated and how they are

monitored is important because the
ACLs trigger the AMs that were
established in the Comprehensive ACL
Amendment.

The AMs for the commercial sector
for the species and species complexes in
this proposed rule specify that if the
commercial ACL for a species or species
complex is reached or projected to be
reached during a fishing year, the sector
will close for the remainder of that
fishing year for that species or species
complex. If a complex is closed, sale
and purchase of any species in that
complex is prohibited. If a species, or a
single member of a species complex, is
designated as overfished and the
commercial ACL is exceeded, then
during the following fishing year the
commercial sector ACL would be
reduced by the amount of the
commercial ACL overage in the prior
fishing year.

For the recreational sector, the AMs
for the species and species complexes
are as follows: if the recreational ACL is
exceeded for a species or species
complex in a fishing year, then during
the next fishing year the NMFS Regional
Administrator monitors the recreational
landings for a persistence in increased
landings, and using the best scientific
information available, reduces the
length of the recreational fishing season
as necessary to ensure the recreational
landings do not exceed the recreational
ACL.

This proposed rule would ensure that
the methodology used to calculate the
ACLs is consistent with the
methodology used to monitor landings
and determine when it is necessary to
trigger the established AMs.

Additional Measures Contained in
Regulatory Amendment 13

In addition to the ACL revisions in
this proposed rule, Regulatory
Amendment 13 would revise the ABCs,
and ACTs for the 37 un-assessed species
in the snapper-grouper FMU, using the
improved data methods as previously

described.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the Assistant
Administrator for Fisheries, NOAA,
(AA) has determined that this proposed
rule is consistent with Regulatory
Amendment 13, the FMP, the
Magnuson-Stevens Act and other
applicable law, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
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to the Chief Counsel for Advocacy of the
Small Business Administration that this
rule, if implemented, would not have a
significant economic impact on a
substantial number of small entities.
The factual basis for this determination
is as follows:

The purpose of this rule and
Regulatory Amendment 13 is to revise
the ABCs, ACLs (including sector ACLs)
and ACTs implemented by the
Comprehensive ACL. Amendment with
improved data. The revisions are
necessary because if the ABCs, ACLs
(including sector ACLs), and ACTs are
not updated using the new data, there
could be a disconnect between the ACLs
and the landings used to determine if
ACLs are met and AMs are triggered.
The Magnuson-Stevens Act provides the
statutory basis for the proposed action.

No duplicative, overlapping, or
conflicting Federal rules have been
identified.

The rule would apply directly to
licensed commercial fishermen in the
Finfish Fishing Industry (NAICS
114111) that harvest six stock
complexes and six individual stocks of
the South Atlantic snapper-grouper
fishery. An estimated 890 to 944 small
businesses in the Finfish Fishing
Industry may be affected.

This proposed rule would not
establish any new reporting or record-
keeping requirements. If the measures
contained in this proposed rule are
implemented, they are expected to
increase the lengths of commercial
fishing seasons for the deep-water and
porgies stock complexes and
collectively increase annual landings by
33,821 1b (15,341 kg) and $78,259.
These proposed measures are also
expected to decrease the lengths of
commercial fishing seasons for the jacks
complex, blue runner and gray
triggerfish, and collectively decrease
annual landings by 46,527 1b (21,104 kg)
and $74,520. The collective net change
to small businesses in the Finfish
Fishing Industry would be a loss of
annual landings of 12,706 1b (5,763 kg),
but a gain of $3,739 because the deep-
water and porgies stock complexes are
more valued species. With an estimated
890 to 944 small businesses potentially
affected, the average annual gain per
small business would be $3.96 to $4.20.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: March 15, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the

preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.49, the first sentence of
paragraphs (b)(8)(i)(A), (b)(8)(ii),
(b)(g)[i)_(A], (b)(9)[§i), (b)(10)()(A),

(b)(10)(ii), (b)(12)(i)(A), (b)(12)(ii),
(b)(13)(i)(A), (b)(13)(ii), (b)(16)(i)(A),
(b)(16)(ii), (b)(17)(i)(A), (b)(17)(ii),
(b)(19)(1)(A), (b)(19)(ii), (b)(20)(i)(A),
(b)(20)(ii), (b)(21)(i)(A), (b)(21)(ii),
(b)(23)(i)(A), (b)(23)(ii), (b)(24)(i)(A), and
(b)(24)(ii) are revised, to read as follows

§622.49 Annual catch limits (ACLs),
annual catch targets (ACTs), and
accountability measures (AMs).

* * * * *

(b) * % %

(8) * % %

(1] * Kk %

(A) If commercial landings for the
deep-water complex, as estimated by the
SRD, reach or are projected to reach the
commercial ACL of 376,469 1b (170,763
kg), round weight, the AA will file a
notification with the Office of the
Federal Register to close the commercial
sector for this complex for the

remainder of the fishing year.
* * * * *

* x %

(ii) * * * If recreational landings for
the deep-water complex, as estimated by
the SRD, exceed the recreational ACL of
334,556 1b (151,752 kg), round weight,
then during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year. * * *

(9) * % %

(1) * Kk %

(A) If commercial landings for scamp,
as estimated by the SRD, reach or are
projected to reach the commercial ACL
of 333,100 1b (151,092 kg), round
weight, the AA will file a notification

with the Office of the Federal Register
to close the commercial sector for the
remainder of the fishing year. * * *

(ii) * * * If recreational landings for
scamp, as estimated by the SRD, exceed
the recreational ACL of 176,688 1b
(80,144 kg), round weight, then during
the following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
necessary, the AA will file a notification
with the Office of the Federal Register,
to reduce the length of the following
recreational fishing season by the
amount necessary to ensure recreational
landings do not exceed the recreational
ACL in the following fishing year. * * *

(10) * k%

(i) I .

(A) If commercial landings for other
SASWG, as estimated by the SRD, reach
or are projected to reach the commercial
ACL of 49,776 1b (22,578 kg), round
weight, the AA will file a notification
with the Office of the Federal Register
to close the commercial sector for this
complex for the remainder of the fishing
year. * * *

(ii) * * * If recreational landings for
other SASWG, as estimated by the SRD,
exceed the recreational ACL of 46,656 lb
(21,163 kg), round weight, then during
the following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
necessary, the AA will file a notification
with the Office of the Federal Register,
to reduce the length of the following
recreational fishing season by the
amount necessary to ensure recreational
landings do not exceed the recreational

ACL in the following fishing year. * * *
(12) * k%
(i) * % %

(A) If commercial landings for lesser
amberjack, almaco jack, and banded
rudderfish, combined, as estimated by
the SRD, reach or are projected to reach
their combined commercial ACL of
189,422 1b (85,920 kg), round weight,
the AA will file a notification with the
Office of the Federal Register to close
the commercial sector for this complex
for the remainder of the fishing
year. * * *

(ii) * * * If recreational landings for
the complex (lesser amberjack, almaco
jack, and banded rudderfish), combined,
as estimated by the SRD, exceed the
recreational ACL of 267,799 1b (121,472
kg), round weight, then during the
following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
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necessary, the AA will file a notification
with the Office of the Federal Register,
to reduce the length of the following
recreational fishing season by the
amount necessary to ensure recreational
landings do not exceed the recreational
ACL in the following fishing year. * * *

(13) * % %

(1) * % %

(A) If commercial landings for bar
jack, as estimated by the SRD, reach or
are projected to reach the commercial
ACL of 5,265 1b (2,388 kg), round
weight, the AA will file a notification
with the Office of the Federal Register
to close the commercial sector for the

remainder of the fishing year. * * *
* * * * *

(ii) * * * If recreational landings for
bar jack, as estimated by the SRD,
exceed the recreational ACL of 19,515 1b
(8,852 kg), round weight, then during
the following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
necessary, the AA will file a notification
with the Office of the Federal Register,
to reduce the length of the following
recreational fishing season by the
amount necessary to ensure recreational
landings do not exceed the recreational

ACL in the following fishing year. * * *
(16) I

(1) * *x %

(A) If commercial landings combined
for this other snappers complex, as
estimated by the SRD, reach or are
projected to reach the combined
complex commercial ACL of 215,662 1b
(97,823 kg), round weight, the AA will
file a notification with the Office of the
Federal Register to close the commercial
sector for this complex for the

remainder of the fishing year.
* * * * *

* * %

(ii) * * * If the combined recreational
landings for this snappers complex, as
estimated by the SRD, exceed the
recreational ACL of 728,577 1b (330,477
kg), round weight, then during the
following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
necessary, the AA will file a notification
with the Office of the Federal Register,
to reduce the length of the following
recreational fishing season by the
amount necessary to ensure recreational
landings do not exceed the recreational
ACL for this complex in the following
fishing year. * * *

(1 7) * Kk ok

(1) * *x %

(A) If commercial landings for gray
triggerfish, as estimated by the SRD,
reach or are projected to reach the
commercial ACL of 272,880 1b (123,776

kg), round weight, the AA will file a
notification with the Office of the
Federal Register to close the commercial
sector for the remainder of the fishing
year. * * *

* * * * *

(ii) * * * If recreational landings for
gray triggerfish, as estimated by the
SRD, exceed the recreational ACL of
353,638 1b (160,407 kg), round weight,
then during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year. * * *

(19] R

(i] * * %

(A) If commercial landings for blue
runner, as estimated by the SRD, reach
or are projected to reach the commercial
ACL of 177,506 1b (80,515 kg), round
weight, the AA will file a notification
with the Office of the Federal Register
to close the commercial sector for the
remainder of the fishing year. * * *

(ii) * * * If recreational landings for
blue runner, as estimated by the SRD,
exceed the recreational ACL of 948,223
Ib (430,107 kg), round weight, then
during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year. * * *

* * * * *
(20] * k%
(1] * kK

(A) If commercial landings for
Atlantic spadefish, as estimated by the
SRD, reach or are projected to reach the
commercial ACL of 35,108 1b (15,925
kg), round weight, the AA will file a
notification with the Office of the
Federal Register to close the commercial
sector for the remainder of the fishing
year. * * *

(ii) * * * If recreational landings for
Atlantic spadefish, as estimated by the
SRD, exceed the recreational ACL of
154,352 1b (70,013 kg), round weight,
then during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings

and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
by the amount necessary to ensure
recreational landings do not exceed the
recreational ACL in the following
fishing year. * * *

(21) * k%

(i) * % %

(A) If commercial landings for
hogfish, as estimated by the SRD, reach
or are projected to reach the commercial
ACL of 49,469 1b (22,439 kg), round
weight, the AA will file a notification
with the Office of the Federal Register
to close the commercial sector for the
remainder of the fishing year. * * *

(ii) * * * If recreational landings for
hogfish, as estimated by the SRD,
exceed the recreational ACL of 85,355 lb
(38,716 kg), round weight, then during
the following fishing year, recreational
landings will be monitored for a
persistence in increased landings and, if
necessary, the AA will file a notification
with the Office of the Federal Register,
to reduce the length of the following
recreational fishing season by the
amount necessary to ensure recreational
landings do not exceed the recreational
ACL in the following fishing year. * * *

* * * *
(23) * k%
(i) EE

(A) If commercial landings for
jolthead porgy, knobbed porgy,
whitebone porgy, scup, and saucereye
porgy, combined, as estimated by the
SRD, reach or are projected to reach the
commercial complex ACL of 36,348 lb
(16,487 kg), round weight, the AA will
file a notification with the Office of the
Federal Register to close the commercial
sector for this complex for the
remainder of the fishing year. * * *

* * * * *

(ii) * * * If recreational landings for
jolthead porgy, knobbed porgy,
whitebone porgy, scup, and saucereye
porgy, combined, as estimated by the
SRD, exceed the recreational ACL of
106,914 1b (48,495 kg), round weight,
then during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
for this complex by the amount
necessary to ensure recreational
landings do not exceed the recreational
ACL in the following fishing year. * * *

(24) * k%

(i) EE

(A) If commercial landings for white
grunt, sailor’s choice, tomtate, and
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margate, combined, as estimated by the
SRD, reach or are projected to reach the
commercial complex ACL of 218,539 1b
(99,128 kg), round weight, the AA will
file a notification with the Office of the
Federal Register to close the commercial
sector for this complex for the

remainder of the fishing year.
* * * * *

* * %

(ii) * * * If recreational landings for
white grunt, sailor’s choice, tomtate,
and margate, as estimated by the SRD,
exceed the recreational ACL of 588,113
b (266,764 kg), round weight, then
during the following fishing year,
recreational landings will be monitored
for a persistence in increased landings
and, if necessary, the AA will file a
notification with the Office of the
Federal Register, to reduce the length of
the following recreational fishing season
for this complex by the amount
necessary to ensure recreational
landings do not exceed the recreational
ACL in the following fishing year. * * *
* * * * *

[FR Doc. 2013-06417 Filed 3—20-13; 8:45 am]
BILLING CODE 3510-22-P

activity in the Western GOA groundfish
fisheries, in which the majority of the
fishery has concluded by March 1 each
year. This notice is publishing close to
the control date of March 1, 2013, and
so will not either prompt speculation in
advance of its publication, or
disadvantage any fishers regarding their
fishing activity after the control date,
but before publication. This notice is
also intended to promote awareness of
possible rulemaking and provide notice
to the public that any accumulation of
landings history in the Western GOA
trawl groundfish fisheries occurring
after the control date may not be
credited for purposes of making any
allocation under a future management
program.

DATES: March 1, 2013, shall be known
as the control date for the Western GOA
trawl groundfish fisheries and may be
used as a reference for allocations in a
future management program that is
consistent with the Council’s objectives
and applicable Federal laws.

FOR FURTHER INFORMATION CONTACT:
Rachel Baker: 907-586—7228 or
rachel.baker@noaa.gov.

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 130215145-3145-01]
RIN 0648-BD01

Control Date for Qualifying Landings
History in the Western Gulf of Alaska
Trawl Groundfish Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking (ANPR); control date.

SUMMARY: At the request of the North
Pacific Fishery Management Council
(Council), this notice announces a
control date of March 1, 2013, that may
be used as a reference for future
management actions applicable to, but
not limited to, qualifying landings and
permit history for an allocation-based
management or catch share program in
the Western Gulf of Alaska (GOA) trawl
groundfish fisheries. This notice is
intended to discourage speculative entry
into the fisheries while the Council
considers whether and how allocations
of fishing privileges should be
developed under a future management
program. The Council selected the
control date based on previous fishing

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fisheries in the
U.S. exclusive economic zone (EEZ) of
the GOA under the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP). The Council prepared,
and NMFS approved, the FMP under
the authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (MSA), 16 U.S.C. 1801 et seq.
Regulations governing U.S. fisheries and
implementing the FMP appear at 50
CFR parts 600 and 679.

This advance notice of proposed
rulemaking would apply to owners and
operators of catcher vessels and catcher/
processors participating in Federal
fisheries prosecuted with trawl gear in
the Western Reporting Area of the GOA.
The Western Reporting Area, defined at
§679.2 and shown in Figure 3 to 50 CFR
part 679, includes the Western
Regulatory Area (Statistical Area 610).

The Council and NMFS annually
establish biological thresholds and
annual total allowable catch limits for
groundfish species to sustainably
manage the groundfish fisheries in the
GOA. To achieve these objectives,
NMFS requires vessel operators
participating in GOA groundfish
fisheries to comply with various
restrictions, such as fishery closures, to
maintain catch within specified total
allowable catch limits. The GOA
groundfish fishery restrictions also
include prohibited species catch (PSC)
limits for species that are generally
required to be discarded when

harvested. When harvest of a PSC
species reaches the specified PSC limit
for that fishery, NMFS closes directed
fishing for the target groundfish species,
even if the total allowable catch limit for
that species has not been harvested.

The Council and NMFS have long
sought to control the amount of fishing
in the North Pacific Ocean to ensure
that fisheries are conservatively
managed and do not exceed established
biological thresholds. One of the
measures used by the Council and
NMEFS is the license limitation program
(LLP), which limits access to the
groundfish, crab, and scallop fisheries
in the Bering Sea and Aleutian Islands
and the GOA. The LLP is intended to
limit entry into federally managed
fisheries. For groundfish, the LLP
requires that persons hold and assign a
license to each vessel that is used to fish
in federally managed fisheries, with
some limited exemptions. The preamble
to the final rule implementing the
groundfish LLP provides a more
detailed explanation of the rationale for
specific provisions in the LLP (October
1, 1998; 63 FR 52642).

Over the past few years, the Council
has recommended amendments to the
FMP to reduce the use of PSC in the
GOA fisheries. Under Amendment 93 to
the FMP, the Council recommended,
and NMFS approved, Chinook PSC
limits in the GOA pollock (Theragra
chalcogramma) trawl fisheries (77 FR
42629, July 20, 2012). In June 2012, the
Council recommended an FMP
amendment to reduce Pacific halibut
(Hippoglossus stenolepis) PSC limits for
the trawl and longline fisheries in the
Central GOA and Western GOA. This
series of actions reflects the Council’s
commitment to reduce PSC in the GOA
fisheries. Participants in these fisheries
have raised concerns that the current
limited access management system
creates a substantial disincentive for
participants to take actions to reduce
PSC usage, particularly if those actions
could reduce target catch rates.
Additionally, any participants who
choose not to take actions to reduce PSC
usage stand to gain additional target
catch by continuing to harvest
groundfish at a higher catch rate, at the
expense of any vessels engaged in PSC
avoidance. In February 2013, the
Council unanimously adopted a
purpose and need statement, and goals
and objectives, to support the
development of a management system
that would remove this disincentive to
reduce PSC usage in Western GOA trawl
groundfish fisheries.

The Council intends to develop a
management program that would
replace the current limited access
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management program with allocations
of allowable harvest (catch shares) to
individuals, cooperatives, or other
entities. The goal of the program is to
improve stock conservation by creating
vessel-level and/or cooperative-level
incentives to control and reduce PSC,
and to create accountability measures
for participants when utilizing target,
secondary, and PSC species. The
Council also intends for the program to
improve operational efficiencies, reduce
incentives to fish during unsafe
conditions, and support the continued
participation of coastal communities
that are dependent on the fisheries. The
Council intends to develop an analysis
of alternatives for a catch share
management program that meets its
goals and objectives. In developing the
alternatives for analysis, the Council
will consider how other fishery
management programs have considered
and applied MSA catch share provisions
to meet similar goals and objectives.

The Council announced a control date
of March 1, 2013, to reduce the
incentive for, and dampen the effect of,
speculative entry into the Western GOA
trawl groundfish fisheries in
anticipation of the future management
program. The Council intended to
establish a control date as soon as
possible after its February 2013 decision
to initiate development of a new
management program for the Western
GOA groundfish trawl fisheries. The
Council selected the control date
because it anticipated that the majority
of the 2013 Western GOA trawl
groundfish fishery would be concluded
by March 1, 2013. The Council stated
that it may not credit any catch history
in those fisheries after the control date
for purposes of making allocations
under a future management program.
The control date may be used as a
reference for future management
measures in determining how to credit
landings and permit history acquired
before or after this date for purposes of
establishing an allocation-based
management program. The
establishment of a control date,
however, does not obligate the Council
to use this control date or take any
action or prevent the Council from
selecting another control date or
imposing limits on permits acquired
prior to the control date. Accordingly,
this notification is intended to promote
awareness that the Council may develop
a catch share management program to
achieve its objectives for the Western
GOA trawl fisheries; to provide notice to
the public that any current or future
accumulation of fishing privilege
interests in the Western GOA trawl

fisheries may be affected, restricted, or
even nullified; and to discourage
speculative participation and behavior
in the fisheries while the Council
considers whether and how fishing
privileges should be assigned or
allocated in the future. Any measures
the Council considers may require
changes to the FMP. Such measures may
be adopted in a future amendment to
the FMP, which would include
opportunity for further public
participation and comment.

NMFS encourages public
participation in the Council’s
development of the Western GOA trawl
groundfish fisheries catch share
management program. Please consult
the Council’s Web site at http://
www.alaskafisheries.noaa.gov/npfmc/
for information on public participation
in the Council’s decision-making
process.

This notification and control date do
not impose any legal obligations,
requirements, or expectation.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 18, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 2013-06542 Filed 3—20-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 680
[Docket No. 120806311-3213-01]
RIN 0648-BC25

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands Crab Rationalization
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S issues a proposed rule
that would implement Amendment 42
to the Fishery Management Plan for
Bering Sea/Aleutian Islands King and
Tanner Crabs (FMP). If approved, these
regulations would revise the annual
economic data reports (EDRs) currently
required of participants in the Crab
Rationalization Program (CR Program)

fisheries. The EDRs include cost,
revenue, ownership, and employment
data that the North Pacific Fishery
Management Council (Council) and
NMFS use to study the economic
impacts of the CR Program on
harvesters, processors, and affected
communities. This proposed action is
necessary to eliminate redundant
reporting requirements, standardize
reporting across participants, and
reduce participants’ costs associated
with the data collection. This action is
intended to promote the goals and
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), the FMP,
and other applicable laws.

DATES: Comments must be received no
later than April 22, 2013.

ADDRESSES: You may submit comments,
identified by FDMS Docket Number
NOAA-NMFS-2012—-0111, by any one
of the following methods.

e FElectronic submissions: Submit all
electronic public comments via the
Federal eRulemaking Portal Web site at
http://www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter NOAA-NMFS-2012-0111 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“submit a comment” icon on that line.

e Mail: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Mail comments to P.O.
Box 21668, Juneau, AK 99802—1668.

e Fax: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Fax comments to 907—
586—-7557.

e Hand delivery to the Federal
Building: Address written comments to
Glenn Merrill, Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region NMFS, Attn:
Ellen Sebastian. Deliver comments to
709 West 9th Street, Room 420A,
Juneau, AK.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on http://www.regulations.gov without
change. All personal identifying
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information (e.g., name, address,
telephone number) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter N/A in the
required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
portable document file (PDF) formats
only.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this proposed
rule may be submitted to NMFS at the
above address and by email to
OIRA Submission@omb.eop.gov or fax
to 202-395-7285.

Electronic copies of Amendment 42,
the Regulatory Impact Review/Initial
Regulatory Flexibility Analysis (RIR/
IRFA), and the categorical exclusion
prepared for this action—as well as the
Environmental Impact Statement (EILS)
prepared for the CR Program—may be
obtained from http://
www.regulations.gov or from the Alaska
Region Web site at http://
alaskafisheries.noaa.gov. The
environmental impacts of the CR
Program were analyzed in the Bering
Sea/Aleutian Islands Crab Fisheries
Final EIS. Due to the nature of this
action, it is not predicted to have
additional impacts beyond those
identified in the EIS. Therefore, NMFS
determined that this proposed action
was categorically excluded from the
need to prepare an environmental
assessment under the National
Environmental Policy Act.

FOR FURTHER INFORMATION CONTACT:
Karen Palmigiano, 907-586—7228 or
karen.palmigiano@noaa.gov.

SUPPLEMENTARY INFORMATION: The king
and Tanner crab fisheries in the
exclusive economic zone of the Bering
Sea and Aleutian Islands (BSAI) are
managed under the FMP. The FMP was
prepared by the North Pacific Fishery
Management Gouncil (Council) under
the Magnuson-Stevens Act as amended
by the Consolidated Appropriations Act
of 2004 (Pub. L. 108—-199, section 801).
The Secretary of Commerce approved
Amendments 18 and 19 to the FMP on
November 19, 2004. NMFS published
final regulations implementing the Crab
Rationalization Program (CR Program)
in 2005 (70 FR 10174, March 2, 2005).
Regulations implementing the FMP,
including the CR Program, are located at
50 CFR part 680.

Background

The CR Program is a limited-access
system that allocates crab managed
under the FMP among harvesters,
processors, and coastal communities.
Each year, the quota share (QS) issued
to a person yields an amount of
individual fishing quota (IFQ), which is
a permit providing an exclusive
harvesting privilege for a specific
amount of raw crab pounds, in a
specific crab fishery, in a given season.
The size of each annual IFQ allocation
is based on the amount of QS held by
a person in relation to the total QS pool
in a crab fishery. For example, a person
holding QS equaling 1 percent of the QS
pool in a crab fishery would receive IFQ
to harvest 1 percent of the annual total
allowable catch (TAC) in that crab
fishery.

As part of the CR Program, the
Council recommended and NMFS
implemented a comprehensive
economic data collection program. The
CR Program requires participants to
complete an annual economic data
report (EDR) based on harvesting and
processing activities for that fishing
season. The Council and NMFS use the
EDR to assess the success of the CR
Program and develop amendments to
the FMP necessary to mitigate any
unintended consequences of the CR
Program. An annual EDR is currently
required for four categories of
participants in the CR Program fisheries:
catcher vessels, catcher/processors,
shoreside processors, and stationary
floating crab processors.

The information collected in the EDR
is intended to provide comprehensive
data to assist the Council and analysts
in understanding the costs and benefits
of the CR Program on harvesters’ and
processors’ crab operations.
Specifically, the Council and analysts
use the data to examine changes in
usage of the crab, excess harvesting and
processing capacity, economic returns,
variable costs and revenues, economic
efficiency, and the stability of
harvesters, processors and coastal
communities. Data submission is
mandatory (see regulations at
§680.6(a)). The EDR Program is
administered by NMFS through
contracts with the Pacific States Marine
Fisheries Commission (PSMFC). NMFS
collects fees from CR Program
participants to recover the costs of
administering the EDR (see regulations
at § 680.44 for cost recovery fee
collection under the CR Program).
Section 304(d)(2) of the Magnuson-
Stevens Act requires that NMFS collect
fees necessary to recover the actual costs
directly related to data collection of

limited access privilege programs, such
as the CR Program.

Need for Action

Since the beginning of the CR
Program, EDRs containing cost, revenue,
ownership, and employment data have
been collected by NMFS annually from
the harvesting and processing sectors.
This comprehensive approach to
collecting data was implemented
because the data collection programs in
place at the time the CR Program began
did not collect employment, cost, and
sales information necessary to
adequately examine how processing
plants and vessels were being affected
by the implementation of the CR
Program. Collection of these data could
help the Council understand the
economic performance of crab
fishermen, determine how this
performance has changed after
rationalization, and assess what aspects
of these changes are specifically
attributable to crab rationalization.

Beginning in 2007, NMFS, the
Council, the PSMFC, and industry
participants initiated a multi-year
review of the quality of data collected
through the EDRs. Overall, this review
process concluded that roughly one-
third of the data collected through the
annual EDRs are of high quality, one-
third have quality limitations that could
limit their utility and these concerns
would require analysts to adjust their
analytical methods and interpretations
to accommodate these concerns, and
one-third of the data were deemed not
reliable for use in analysis. Additional
detail on the EDR data quality review
process is provided in Appendix C of
the RIR/IRFA and is not repeated here.

In 2010, the Council initiated an
analysis to modify the EDR based on the
results of its data quality review process
and public comment received during
the Council’s 5-year review of the CR
Program. As part of this analysis, the
Council considered input from a Center
for Independent Experts review of the
data collection program that was
completed in October 2011 (see Section
2.4.3 of the RIR/IRFA for additional
detail). In February 2012, the Council
recommended Amendment 42 to the
FMP to modify the EDR. This proposed
rule would implement the Council’s
recommended changes to the EDR under
Amendment 42. The proposed
modifications to the current EDRs are
presented in the RIR/IRFA for this
action (see Section 2.2. of the RIR/IRFA)
and summarized below.

Following the Council’s
recommendation of Amendment 42,
additional industry outreach and
Council review of the proposed EDR
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revisions was carried out to ensure that
the revisions were compatible with
industry recordkeeping procedures and
consistent with the intent of the Council
recommendations. In October 2012, the
Council reviewed the three proposed
EDR forms developed for this action and
the draft Paperwork Reduction Act
submission. The Council expressed its
support that NMFS go forward with this
proposed rule.

The first concern identified by the
Council with the current EDRs is
inaccurate and inconsistently reported
data. For example, the current processor
EDRs require the reporting of labor
information for each crab fishery,
including average processing positions,
which is intended to provide analysts
with information concerning the normal
processing staff for a processor.
However, the Council and NMFS
determined the reported average
processing positions do not provide an
accurate estimate of the number of staff
used, as staff may be reassigned to non-
crab tasks with changing plant needs. In
some cases, a plant may switch from
one production line to two lines, with
large changes in the number of staff.
Since instructions provide no reporting
directions for these circumstances,
reporting may be inconsistent across
processors. Therefore, the Council
suggested removing this data-reporting
requirement, as inaccurately or
inconsistently reported data limits its
usefulness in analysis.

In addition to data quality limitations,
several elements of the data collected
under the CR Program are currently
collected under other data collection
programs. For example, the requirement
for catcher vessels to report their fishing
activity, including fish ticket numbers,
days fishing, and days transiting and
offloading, by crab fishery are also
collected by the State of Alaska. The
Council and NMFS agree these elements
are useful for examining operational

efficiencies; however, each of these
elements is individually available
through other data collection sources.
Further information on the uses and
possible shortcomings of each data
element can be found in Section 2.5 and
Appendix C of the RIR/IRFA.

In some cases, data collected through
the EDR does not duplicate data
collected under other collection
programs, and so the EDR data provides
the Council and NMFS with additional
information. However, in the majority of
cases, the data collected in the EDRs are
already collected under other programs.
As a result, submitters must submit the
same data more than once, and analysts
are required to analyze two separate sets
of data for the same variables.

Finally, the cost to industry, both
directly through data submission and
indirectly through cost recovery funding
of program administration, exceeds the
estimates of administering and
complying with the EDR that NMFS
provided in the initial analysis of the CR
Program (see ADDRESSES). NMFS’
administrative costs associated with the
current EDRs result from the production
and distribution of data collection
forms, processing of completed forms,
data entry, data verification, and data
management. These costs are then
passed onto CR Program participants
annually through the cost recovery fee
system.

Since the EDR Program’s inception,
NMFS’ associated administrative costs
and fees have decreased. NOAA
continues to work with the Council and
PSFMC to streamline the data collection
and reduce reporting errors. NMFS
expects these continuing efforts and the
revisions to the EDR proposed in this
action to decrease costs further.

For several reasons, the cost of
reporting associated with the current
crab EDRs is more than what NMFS
originally estimated when the EDR
program was developed. First, vessel

owners and processors are required to
consult both annual fishing (i.e., days
fishing, days traveling, and days
processing) and financial (i.e., landings
by share type, sales by species, and fuel
costs) records, which often do not
follow the same format. Initial estimates
of time required to accurately complete
an EDR was 7.5 hours per vessel. In
2012, during public testimony, the
Council was advised that for the current
EDR the actual time required to
complete the forms was approximately
45 to 50 hours. The modifications
proposed by this rule would reduce
duplicative reporting, as well as the
time and costs required to complete an
EDR.

NMFS proposes changes to the annual
crab EDRs that would result in the
removal or modification of several
reporting requirements. One major
change would be the combination of the
shoreside processor and floating
processor EDR forms. There is currently
a form for shoreside processor data
submission and another for floating
processor data submission. The forms
are essentially the same, and the
Council believed no information would
be lost if the forms were combined into
one form. As a result, there would be
three separate EDR forms, rather than
the current four.

The information below summarizes
the changes that are proposed to each of
the three EDR forms. Each table displays
the information that NMFS would
continue to collect from each submitter
(catcher vessels, processors, and
catcher/processors). For a more
comprehensive description of what
information has been removed or
modified from the current forms and the
reasons for the modifications and
deletions, please see Section 2.5
Analysis of Alternatives in the RIR/
IRFA.

Annual Catcher Vessel Crab EDR

TABLE 1—PROPOSED CATCHER VESSEL CRAB EDR
[The table below lists all elements that will be collected in the proposed catcher vessel EDR]

Deliveries and revenues

Crew Labor Costs

Vessel Operating Expenses

Tendering.

Landings by share type (pounds) by crab fishery.
Landings by share type (revenue) by crab fishery.
Market-Value and Negotiated-Price transfers of quota by share type (pounds) by crab fishery.
Market-Value and Negotiated-Price transfers of quota by share type (cost) by crab fishery.
Payments to crew by crab fishery.
Payments to captain by crab fishery.
Health Insurance and Retirement Benefits—available for captain and crew.
Food and Provisions—total cost by crab fishery.

Bait purchased—total cost by crab fishery.

Fuel consumed—gallons by crab fishery.

Fuel cost, annual—gallons and cost aggregated for all fisheries.
Labor cost—all activities aggregated across all activities.
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Much of the data requested on the
current annual catcher vessel Crab EDR
is available through other sources (e.g.,
eLandings data collected by NMFS
contains information on the specific
quota accounts debited during a
landing). Further, the quality of some
data currently collected is poor and
results in limited usefulness of the data
for analyses (e.g., estimates of bait used
are known to be inaccurate and
unreliable). The Council recommended
scaling back the data collection in the
EDR, including eliminating the data
collected in some categories so that only
data that could be accurately and
reliably collected would be required
(See Table 1).

The proposed catcher vessel EDR
would substantially decrease the
amount of data collected in comparison
to the current EDR. The proposed EDR
would eliminate the reporting of fishing

days, transiting days, and shipyard days
as these can all be obtained from other
data sets. It would omit any collection
of information about overall vessel
activities, such as days at sea and gross
revenues. The EDR would continue to
collect tendering and information
associated with labor costs because
those data are not available through
other sources and were determined to be
reliable in the RIR/IRFA prepared for
this proposed action (Table 1).

The proposed catcher vessel EDR
would continue the collection of
revenue data, including landings by
share type by crab fishery (pounds and
revenue), and market-value or
negotiated-price transfers of IFQ and
community development quota (CDQ)
received for harvest on the vessel during
the calendar year, by fishery and harvest
quota permit type (pounds and
revenue). Data on payments to captains

and crew would still be collected by
fishery. Crew license and Commercial
Fisheries Entry Commission (CFEC)
permit numbers would also continue to
be collected to facilitate analysis of
demographic distribution of crew
benefits. The proposed EDR would also
require the reporting of vessel costs
such as bait, food, and provisions
purchased by crab fishery. This is
slightly different from the current forms,
which require submitters to include the
quantity of these items used versus what
is purchased. This new data on the
quantity of items purchased would
provide some understanding of
expenditures and would be more easily
reported by submitters than the quantity
of items used.

Annual Shoreside Processor/Stationary
Floating Processor Crab EDR

TABLE 2—PROPOSED ANNUAL SHORESIDE PROCESSOR/STATIONARY FLOATING PROCESSOR CRAB EDR
[The table below lists all elements that will be collected in the combined proposed processor EDR]

egories).

Custom Processing Services
Purchased.

Crab Purchases

Crab Processing Costs
General Plant Costs .............

Raw pounds by crab fishery.

Product and processes by crab fishery.

Finished pounds by crab fishery.

Processing fee by crab fishery.

Raw crab purchases by fishery (IFQ type) by crab fishery.

Raw crab purchases by fishery (pounds) by crab fishery.

Raw crab purchases by fishery (gross payments) by crab fishery.
Market-Value and Negotiated-Price transfers of IPQ by (pounds and monetary cost) crab fishery.
Foreman, managers, other employees and salaries aggregated across all fisheries.

Sales to affiliates/non-affiliates by species (product/process) by crab fishery.
Sales to affiliates/non-affiliates by species (box size and finished pounds) by crab fishery (use box size cat-

Sales to affiliates/non-affiliates by species (revenues) by crab fishery.

Custom processing by product/process by crab fishery (include pounds raw and pounds of product).
Custom processing revenues by crab fishery.

Man-hours by crab fishery.

Total processing labor payments by crab fishery.

Crab processing employees by residence by crab fishery.
Reporting requirement—all companies contracting custom processing must report.

The proposed Annual Shoreside
Processor/Stationary Floating Processor
Crab EDR (Processor EDR) would
combine the Annual Shoreside
Processor Crab EDR and the Annual
Stationary Floating Processor Crab EDR
into a processor EDR and would
eliminate several elements from the
current data collections. Most of the
deleted elements represent production
data, which are similar to data found
within the State of Alaska’s Commercial
Operators Annual Report (COAR). Crab
processors must submit the COAR
annually and report processing and
plant costs in it. The production data
that is not available through other
sources could be estimated by NMFS
based on landings data. Therefore, the
proposed exclusion of these data from
the processor EDR would not affect the

analysis of EDR data and may decrease
the submitter’s time burden required to
fill in the form. See Table 2 for a
description of the elements that would
be retained and those that would be
modified in the proposed processor
EDR.

Revenue data collected under the
proposed processor EDR would remain
essentially the same. These data allow
analysts to distinguish crab sales to
affiliated entities from sales to
unaffiliated entities, which is not
currently available through other data
sources. However, the proposed
processor EDR would not require sales
data by crab size or grade. Currently,
those elements appear to be
inconsistently reported and do not
appear to correlate with price
differences to date. Packing box sizes

would continue to be reported by
categories. Revenues from custom
processing (an arrangement under
which a person processes crab on behalf
of another) would be added, as that data
is currently unavailable from other
sources and may provide insights into
the costs of processing and markets for
custom services in the fisheries. Unlike
the current processor EDRs, the
proposed processor EDR provides for
the reporting of processed output and
revenue received for custom processing
of CR crab performed for other crab
buyers or registered crab receivers (RCR)
for each CR fishery in which custom
processing was provided.

Reporting of labor data (i.e., man-
hours, total processing labor payments,
and crab processing employees by
residence) would not change from the
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status quo. Custom processing services
purchased would be reported with some
differences from the status quo (i.e.,

excluding crab size and grade and box
size). Crab purchases by share type

would still be collected. This data is not
available from other data sources.

Annual Catcher/Processor Crab EDR

TABLE 3—PROPOSED ANNUAL CATCHER PROCESSOR CRAB EDR
[The table below lists all elements that would be collected in the proposed catcher/processor EDR.]

Deliveries and revenues—for
operations as a catcher
vessel.

Revenues ......ccccccevvicniinennnn.

egories).

Custom Processing Services
Purchased.

Crab purchases ..........c........

Crab COoStS ..cocvcveeeviieeeneen.

Vessel Costs ....cccceevcvveeennenn.

Landings by share type (pounds) by crab fishery.
Landings by share type (revenues) by crab fishery.

Sales to affiliates/non-affiliates by species (product/process) by crab fishery.
Sales to affiliates/non-affiliates by species (box size and finished pounds) by crab fishery (use box size cat-

Sales to affiliates/non-affiliates by species (revenues) by crab fishery—FOB Alaska.

Custom processing by species/product/process by crab fishery (include pounds raw and pounds of product).
Custom processing services provided by crab fishery.
Market-Value and Negotiated-Price transfers of quota by share type (pounds) by crab fishery.
Market-Value and Negotiated-Price transfers of quota by share type (cost) by crab fishery.
Payments to captain by crab fishery.
Payments to harvest crew by crab fishery (aggregated across harvesting and processing crew).
Crew license number/CFEC permit number aggregated across all crab fisheries.

Custom processing services purchased (raw pounds) by crab fishery.

Custom processing services purchased (product and process) by crab fishery.

Custom processing services purchased (finished pounds) by crab fishery.

Custom processing services purchased (processing fee) by crab fishery.

Raw crab purchases by fishery (IFQ type) by crab fishery.

Raw crab purchases by fishery (pounds) by crab fishery.

Raw crab purchases by fishery (gross payments) by crab fishery.
Bait used (species/pounds by fishery) purchases by crab fishery.
Bait used (species/cost by fishery) purchases by crab fishery.
Fuel used—gallons by crab fishery (gallons only).

Food and provisions (cost) purchases by crab fishery.

Other crew expenses purchases by crab fishery.

Market-Value and Negotiated-Price transfers of IPQ by (pounds and monetary cost) crab fishery.
Foremen, managers, other employees and salaries aggregated across all fisheries.
Fuel—gallons and cost aggregated for all fisheries.

Catcher/processors participate in both
harvesting and processing. Therefore,
the proposed catcher/processor EDR
includes elements for the collection of
harvesting and processing information.

Much like the proposed Annual
Catcher Vessel Crab EDR, the proposed
catcher/processor EDR would eliminate
the reporting of fishing data (i.e. days in
the fishery, days fishing, days traveling,
and days processing), as well as
production information (i.e. raw crab
processed, crab size and grade, and
finished pounds) (Table 3). Analysts
would have access to this information
through other sources. A new section
would be added for deliveries and
revenues by share type when operating
as a catcher vessel. Most catcher/
processors are unlikely to operate
exclusively as a catcher vessel, but in
instances when a catcher/processor
operates as a catcher vessel, these data
could be important to understanding
total catcher vessel revenues in the
fishery.

Several elements would remain,
including sales by species by packing
box size to affiliated entities and
unaffiliated entities, custom processing
revenue and production, payments to

captains and crews, crew license, CFEC
permit numbers and residence
information, custom processing services
purchased, and crab purchases by share
type. All this information provides data
that is not found in other data
collections and is useful to analysts
when assessing the CR Program (see
Table 3).

Most crab fishing and vessel costs
would be omitted. Bait purchases and
food and provision purchases would
continue to be reported by fishery. Gear
purchases (i.e. pots) would not be
collected, because pot registration
information together with pot pull
information, which are collected
through other programs, provide
analysts with some insights into
changes in pot usage. Fuel use would be
estimated for each fishery, as well as
annual fuel costs. Processing data (i.e.,
broker fees, repackaging costs, storage
costs, and processing and packing
materials) would be eliminated. In most
cases, these data are not available on a
fishery-by-fishery basis and, therefore,
are limited in their usefulness.

Vessel cost data (e.g., insurance
premiums, repairs and maintenance,
and investments) would be eliminated

as much of the current data suffer from
data quality limitations. Fishing and
processing activities along with product
revenues can be estimated with existing
data from other sources, such as the
eLandings System or the State’s COAR
report.

Other Regulatory Changes

This action proposes to remove the
historical EDR requirements from
regulations at § 680.6 because they are
obsolete. The historical EDR regulations
at §680.6(a) for catcher vessels,
§680.6(c) for catcher/processors,
§680.6(e) for stationary floating crab
processors, and § 680.6(g) for shoreside
processors describe detailed
requirements on historical data
submission that are no longer necessary
because the application deadline has
expired and those forms have already
been submitted. The historical EDR was
required to be submitted by owners and
leaseholders that harvested or processed
crab in the BSAI CR program fisheries
during 1998, 2001, and 2004. Historical
EDRs were required to be submitted for
the catcher vessel sector by July 11,
2005, and by June 30, 2005, for catcher/
processors, stationary floating crab
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processors, and shoreside processors.
The historical EDRs were required to be
submitted only once, and the
requirement was concluded upon
completion of the validation audits of
those EDRs in early 2007. NMFS no
longer requires participants in BSAI
crab fisheries during the calendar years
1998, 2001, or 2004 to Complete any
further reports under the § 680.6 EDR
requirements.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
this proposed rule is consistent with
Amendment 42, the FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law, subject to
further consideration after public
comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

Regulatory Impact Review (RIR)

An RIR was prepared to assess all cost
and benefits of available regulatory
alternatives. The RIR considers all
quantitative and qualitative measures.
Copies of the combined RIR/IRFA are
available from NMFS (see ADDRESSES).
The Gouncil recommended Amendment
42 based on the benefits it will provide
to the Nation, which will be derived
from the updating and revision of the
current EDRs. Specific aspects of the
economic analysis are discussed below.

Initial Regulatory Flexibility Analysis
(IRFA)

An IRFA was prepared, as required by
section 603 of the Regulatory Flexibility
Act. The IRFA describes the economic
impact this proposed rule, if adopted,
would have on small entities. Copies of
the RIR/IRFA prepared for this proposed
rule are available from NMFS (see
ADDRESSES). The RIR/IRFA prepared for
this proposed rule incorporates by
reference an extensive RIR/FRFA
prepared for Amendments 18 and 19 to
the FMP that detail the impacts of the
CR Program on small entities.

The IRFA for this proposed action
describes the action, why this action is
being proposed, the objectives and legal
basis for the proposed rule, the type and
number of small entities to which the
proposed rule would apply, and the
projected reporting, recordkeeping, and
other compliance requirements of the
proposed rule. It also identifies any
overlapping, duplicative, or conflicting
Federal rules and describes any
significant alternatives to the proposed
rule that would accomplish the stated
objectives of the Magnuson-Stevens Act

and other applicable statues and that
would minimize any significant adverse
economic impact of the proposed rule
on small entities. The description of the
proposed action, its purpose, and its
legal basis are described in the preamble
and are not repeated here.

After considerable review of the EDR
Program, the Council suggested
amending the EDR process so that the
data collected is accurate, informative to
the Council, not redundant with
existing reporting requirements, and can
be reported and administered at a
reasonable cost. Specifically, the
Council wants to limit the EDR to the
collection of data that have been
demonstrated, through the development
of the EDR metadata, and other reviews
of the data, to be accurate. The Council
determined that data collection should
be structured and specific elements
identified, to minimize costs while
maintaining accuracy and providing the
greatest information value to the
management decision making process.

The EDR is required to be submitted
by 74 catcher vessel owners. Based on
the definition of a small entity (see
section 3.1.1 of the RIR/IRFA for the full
definition and discussion of what a
“small entity” is), only one vessel
owner would be considered a small
entity. Instead, because crabs are
relatively high value, the majority of
harvesters join cooperatives, which
allows them to pool their quota.

Three catcher/processor owners
would be required to submit catcher/
processor data reporting forms under
the proposed action. None of the
catcher/processors are considered small
entities. Nineteen shore-based or
floating processors would be required to
submit their EDR data. Of these
nineteen, four are small entities that are
controlled by community development
corporations or non-profit entities, and
five are estimated to be small entities
because they employ fewer than 500
individuals.

This proposed action would require
all catcher vessel and catcher/processor
operators to report categories of
information: ex vessel revenues; market
lease revenues; crew compensation;
bait, food, and provision purchases; and
fuel use by crab fishery. Catcher vessel
and catcher/processor operators would
also be required to report annual fuel
and labor costs aggregated across all
fisheries and identify whether the vessel
operated as a tender. Processors and
catcher/processors would be required to
report crab purchases, custom
processing services provided and
purchased, crab sales revenue, and
processing labor costs.

The reporting requirement under the
proposed action is substantially less
than required under the current
regulations. If adopted, the proposed
changes would reduce the record
keeping and reporting requirements
substantially from the status quo,
resulting in reduced administrative
expenses for both small and large
entities.

Description of Significant Alternatives
Considered

The Council considered a series of
alternatives and different options as it
evaluated the potential to revise the
annual crab EDRs, including the “no
action” alternative. The RIR contains
brief summaries of these alternatives.
Three alternatives were defined for each
of the three sectors: catcher vessels,
catcher/processors, and shoreside
processors and stationary floating crab
processors. All alternatives collect
annual reports of activity for the
preceding year even though the
variables are different for each sector.
Three alternatives for the catcher vessel
sector were considered: Alternative 1,
status quo/no action; Alternative 2,
which would reduce the variables
collected under the status quo,
including the collection of landings and
revenues by share type; lease costs; crew
information such as crew shares,
payments, contracts, settlement sheets;
purchases such as pots, fuel, vessel
investments, repair, and maintenance;
annual costs for insurance and fuel; and
the vessel’s annual gross revenues and
payments; and Alternative 3, which
includes further reduction of data
collection from Alternative 2, including
limits on data collection to deliveries,
revenues, crew data, fuel use, and
annual costs. Ultimately, the Council
recommended Alternative 3 with slight
modifications to exclude the collection
of crew contracts and settlement sheets,
but includes the collection of crew
license or permit numbers, bait
purchases by crab fishery, as well as
food and provision purchases by crab
fishery (See Table 1 for a full list of data
to be collected in the proposed catcher
vessel EDR.).

Three alternatives for the catcher/
processor sector were also considered:
Alternative 1, status quo/no action;
Alternative 2, a reduction of variables
collected under the status quo,
including the collection of landings and
revenues from the vessel; custom
processing; purchase data such as fuel
use; vessel costs; annual gross revenues;
and payments to labor; general annual
data; leasing and crew information, and
Alternative 3, which is a further
reduction of data collected from
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Alternative 2, which limits data
collected to leases, gallons of fuel used,
IPQ lease costs, sales using box size
categories, and custom processing (raw
crab and pounds of product). The
Council chose Alternative 3 with slight
modifications to exclude the collection
of crew contracts and settlement sheets,
but include the collection of crew
license or permit numbers, bait
purchases by crab fishery, and food and
provision purchases by crab fishery (See
Table 2 for a full list of data to be
collected in the proposed catcher/
processor EDR).

Three alternatives for the combined
shoreside processor and stationary
floating crab processor were considered.
The Council chose to combine data
collection for these two types of
processors, because the data collection
variables are similar. The alternatives
considered were: Alternative 1, status
quo/no action; Alternative 2, a
reduction of variables collected under
the status quo, including data collection
of first and last day of processing;
revenues by fishery; revenues and
quantities of custom processed crab
products; labor man-hours by crab
fishery; costs of IPQQ leases, salaries, and
general plant costs; and processing
information; and Alternative 3, a further
reduction of data collection from
Alternative 2, which limits data
collection to combine data collected for
crab fisheries in the aggregate for labor,
IPQ lease payments, and revenue and
box size information, but also requires
revenues to be reported using a standard
pricing for Alaska, and custom
processing contracts to be reported by
each company. The Council chose
Alternative 3 with slight modifications
to require reporting requirements on a
fishery-by-fishery basis for processing
man-hours, total processing labor
payments, and number of employees by
residence (See Table 3 for a full list of
data to be collected in the proposed
processor EDR).

Additional Alternatives Considered

The Council considered two
additional alternatives but both were
rejected. First, the Council considered
eliminating the EDR program in its
entirety. The Council elected not to
advance this alternative. Instead,
through this proposed action, the
Council intends to improve the quality
of the data collected and eliminate
redundancies with other collections.

The Council also considered
eliminating the use of blind formatting,
which requires that data adhere to a
blind formatting requirement and that
data are maintained by a third party
data manager. For the crab EDRs, the

third party is the PSMFC. It was the
opinion of the Council, and was
supported by public testimony, that the
potential risk associated with the
disclosure of data was greater than the
perceived benefits of removing the blind
formatting requirement. Therefore,
PSMFC will continue to abide by all
statutory and regulatory data
confidentiality requirements and will
only release the data to NMFS, Council
staff, and any other authorized users in
a blind format.

Collection-of-Information Requirements

This proposed rule contains
collection-of-information requirements
subject to review and approval by OMB
under the PRA. These requirements
have been submitted to OMB for
approval under the original OMB
Control Number 0648—0518. Public
reporting burden is estimated to average
10 hours for Annual Catcher Vessel Crab
EDR; 10 hours for Annual Catcher/
processor Crab EDR; 10 Annual
stationary floating crab processor and
shoreside crab processor EDR (replacing
formerly two separate EDRs); and 8
hours for Verification of Data.
Combination of the shoreside processor
and stationary floating processor crab
EDRs would be effective with approval
of this rule. Public reporting burden
includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Public comment is sought regarding
whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the burden statement;
ways to enhance quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the collection of information,
including through the use of automated
collection techniques or other forms of
information technology. Send comments
on these or any other aspects of the
collection of information, to NMFS (see
ADDRESSES) and by email to
OIRA Submission@omb.eop.gov or fax
to 202—-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to penalty for failure to comply
with, a collection of information subject
to the requirement of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 680

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: March 14, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 680 is proposed
to be amended as follows:

PART 680—SHELLFISH FISHERIES OF
THE EXCLUSIVE ECONOMIC ZONE
OFF ALASKA

m 1. The authority citation for 50 CFR
part 680 continues to read as follows:

Authority: 16 U.S.C. 1862; Pub. L. 109—
241; Pub. L. 109-479.

m 2. Section 680.6 is revised to read as
follows:

§680.6 Crab economic data report (EDR).

(a) Requirements. (1) Any owner or
leaseholder of a vessel or processing
plant, or a holder of a registered crab
receiver permit that harvested,
processed, or custom processed, CR crab
during a calendar year must submit a
complete Economic Data Report (EDR)
by following the instructions on the
applicable EDR form.

(2) A completed EDR or EDR
certification pages must be submitted to
the DCA for each calendar year on or
before 1700 hours, A.lL.t., July 31 of the
following year.

(3) Annual EDR forms for catcher
vessels, catcher/processors, shoreside
crab processors, and stationary floating
crab processors are available on the
NMFS Alaska Region Web site at
http://alaskafisheries.noaa.gov or the
Pacific States Marine Fisheries
Commission (PSMFC) Alaska Crab
Rational Program Web site at
www.psmfc.org/alaska crab/, or by
contacting NMFS at 1-800—-304—4846.

(b) EDR certification pages. The
owner or leaseholder must submit the
EDR certification pages either:

(1) As part of the entire EDR. The
owner or leaseholder must submit the
completed EDR certification pages as
part of the entire EDR and must attest
to the accuracy and completion of the
EDR by signing and dating the
certification pages; or

(2) As a separate document. The
owner or leaseholder must submit the
completed EDR certification pages only,
and must attest that they meet the
conditions exempting them from
submitting the EDR, by signing and
dating the certification pages.
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(c) Annual catcher vessel crab EDR—
Any owner or leaseholder of a catcher
vessel that landed CR crab in the
previous calendar year must submit to
the DCA, electronically or at the address
provided on the form, a completed
catcher vessel EDR for annual data for
the previous calendar year.

(d) Annual catcher/processor crab
EDR—Any owner or leaseholder of a
catcher/processor that harvested or
processed CR crab in the previous
calendar year must submit to the DCA,
electronically or at the address provided
on the form, a completed catcher/
processor EDR for annual data for the
previous calendar year.

(e) Annual stationary floating crab
processor (SFCP) and shoreside crab
processor EDR—Any owner or

leaseholder of an SFCP or shoreside
crab processor that processed CR crab,
including custom processing of CR crab
performed for other crab buyers, in the
previous calendar year must submit to
the DCA, electronically or at the address
provided on the form, a completed
processor EDR for annual data for the
previous calendar year.

(f) Verification of data. (1) The DCA
shall conduct verification of information
with the owner or leaseholder.

(2) The owner or leaseholder must
respond to inquiries by the DCA within
20 days of the date of issuance of the
inquiry.

(3) The owner or leaseholder must
provide copies of additional data to
facilitate verification by the DCA. The
DCA auditor may review and request

copies of additional data provided by
the owner or leaseholder, including but
not limited to previously audited or
reviewed financial statements,
worksheets, tax returns, invoices,
receipts, and other original documents
substantiating the data.

(g) DCA authorization. The DCA is
authorized to request voluntary
submission of economic data specified
in this section from persons who are not
required to submit an EDR under this
section.

Tables 2, 3c, 4,5,and 6 [Removed]

m 3. Remove Tables 2, 3c, 4, 5, and 6 to
part 680.

[FR Doc. 2013-06413 Filed 3—20-13; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Rural Housing Service

Section 538 Guaranteed Rural Rental
Housing Program 2013 Industry
Forums—Open Teleconference and/or
Web Conference Meetings

AGENCY: Rural Housing Service, USDA.
ACTION: Notice.

SUMMARY: This notice announces a
series of teleconference and/or web
conference meetings regarding the U.S.
Department of Agriculture (USDA)
Section 538 Guaranteed Rural Rental
Housing Program, which are scheduled
to occur during the months of March,
July, and November of 2013. This notice
also outlines suggested discussion
topics for the meetings and is intended
to notify the general public of their
opportunity to participate in the
teleconference and/or web conference
meetings.

DATES: The dates and times for the
teleconference and/or web conference
meetings will be announced via email to
parties registered as described below.
FOR FURTHER INFORMATION CONTACT: Any
member of the public wishing to register
for the calls and obtain the call-in
number, access code, web link and other
information for any of the public
teleconferences and/or web conferences
may contact Monica Cole, Financial and
Loan Analyst, Multi-Family Housing
Guaranteed Loan Division, Rural
Development, U.S. Department of
Agriculture, telephone: (202) 720-1251,
fax: (202) 205-5066, or email:
monica.cole@wdc.usda.gov. Those who
request registration less than 15
calendar days prior to the date of a
teleconference and/or web conference
meetings may not receive notice of that
teleconference and/or web conference
meeting, but will receive notice of
future teleconference and/or web
conference meetings. The Agency
expects to accommodate each

participant’s preferred form of
participation by telephone or via web
link. However, if it appears that existing
capabilities may prevent the Agency
from accommodating all requests for
one form of participation, each
participant will be notified and
encouraged to consider an alternative
form of participation. Individuals who
plan to participate and need language
translation assistance should inform
Monica Cole within 10 business days in
advance of the meeting date.
SUPPLEMENTARY INFORMATION: The
objectives of this series of
teleconferences are as follows:

o Enhance the effectiveness of the
Section 538 Guaranteed Rural Rental
Housing Program.

e Update industry participants and
Rural Housing Service (RHS) staff on
developments involving the Section 538
program.

¢ Enhance RHS’ awareness of the
market and other forces that impact the
Section 538 Guaranteed Rural Rental
Housing Program.

Topics to be discussed could include,
but will not be limited to, the following:

e Updates on USDA’s Section 538
Guaranteed Rural Rental Housing
Program activities.

e Perspectives on the current state of
debt financing and its impact on the
Section 538 program.

¢ Enhancing the use of Section 538
financing with the transfer and/or
preservation of Section 515
developments.

e The impact of Low Income Housing
Tax Credits program changes on Section
538 financing.

USDA prohibits discrimination against
its customers, employees, and
applicants for employment on the bases
of race, color, national origin, age,
disability, sex, gender identity, religion,
reprisal and where applicable, political
beliefs, marital status, familial or
parental status, sexual orientation, or all
or part of an individual’s income is
derived from any public assistance
program or protected genetic
information in employment or any
program activity conducted or funded
by the Department. (Not all prohibited
bases apply to all programs and/or
employment activities.) Individuals who
are deaf, hard of hearing or have speech
disabilities and you wish to file either
an EEO or program complaint, please
contact USDA through the Federal Relay

Service at (800) 877—8339 or (800) 845—
6136 (in Spanish). Persons with
disabilities, who wish to file a program
complaint, please see information below
on how to contact us by mail directly or
by email. Persons with disabilities who
require alternative means of
communication for program information
(e.g., Braille, large print, audiotape, etc.)
should contact USDA’s TARGET Center
at (202) 720-2600 (voice and TDD). If
you wish to file a Civil Rights program
complaint of discrimination, complete
the USDA Program Complaint Form,
found online at http://
www.ascr.usda.gov/

complaint filing cust.html, or at any
USDA office, or call (866) 632—9992 to
request a form. You may also write a
letter containing all of the information
requested on the form. Send your
completed complaint form or letter to us
by mail at to USDA, Director, Office of
Adjudication, 1400 Independence
Avenue SW., Washington, DC 20250—
9410, by fax (202) 690-7442 or email at
program.intake@usda.gov. “USDA is an
equal opportunity provider, employer,
and lender.”

Dated: March 11, 2013.
Tammye Trevino,
Administrator, Rural Housing Service.
[FR Doc. 2013—-06453 Filed 3—20-13; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF COMMERCE

Office of the Secretary
[Docket No. 130123064—-3064-01]

Public Availability of Department of
Commerce FY2012 Service Contract
Inventory

AGENCY: Office of the Secretary,
Department of Commerce.

ACTION: Notice of public availability of
FY 2012 Service Contract Inventories.

SUMMARY: In accordance with Section
743 of Division C of the Consolidated
Appropriations Act of 2010 (Pub. L.
111-117), the Department of Commerce
is publishing this notice to advise the
public of the availability of the Fiscal
Year (FY) 2012 Service Contract
Inventory and a report that analyzes the
Department’s FY 2011 Service Contract
Inventory. The service contract
inventory provides information on
service contract actions over $25,000
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mailto:program.intake@usda.gov
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made in FY 2012. The information is
organized by function to show how
contracted resources are distributed
throughout the agency. The inventory
has been developed in accordance with
guidance memo on service contract
inventories issued on November 5, 2010
by the Office of Management and
Budget’s Office of Federal Procurement
Policy (OFPP).

ADDRESSES: The Department of
Commerce has posted its FY 2012
inventory and summary on the Office of
Acquisition Management homepage at
the following link http://
www.osec.doc.gov/oam/. OFPP’s
guidance memo on service contract
inventories is available at http://
www.whitehouse.gov/sites/default/files/
omb/procurement/memo/service-
contract-inventories-guidance-

11052010.pdf.

FOR FURTHER INFORMATION CONTACT:
Questions regarding the service contract
inventory should be directed to Virna
Winters, Director for Acquisitions
Policy and Oversight Division at 202—
4824248 or vwinters@doc.gov.

Ellen Herbst,

Senior Adviser to the Deputy Secretary
performing the non-exclusive duties of the
Chief Financial Officer and Assistant
Secretary for Administration.

[FR Doc. 2013-06524 Filed 3—20-13; 8:45 am|
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B—22-2013]

Foreign-Trade Zone 262—Southaven
(Desoto County), Mississippi;
Notification of Proposed Production
Activity; Milwaukee Electric Tool
Corporation (Power and Hand Tools);
Olive Branch, Greenwood, and
Jackson, Mississippi

Northern Mississippi FTZ, Inc.,
grantee of FTZ 262, submitted a
notification of proposed production
activity on behalf of Milwaukee Electric
Tool Corporation (METC), located in
Olive Branch, Greenwood, and Jackson,
Mississippi. The notification
conforming to the requirements of the
regulations of the Board (15 CFR 400.22)
was received on February 28, 2013.

A separate application for subzone
status at the METC facilities was
submitted and will be evaluated under
Sections 400.12 and 400.31 of the
Board’s regulations. The facilities are
used for the production and kitting of
power and hand tools and related
accessories. Pursuant to 15 CFR

400.14(b), FTZ activity would be limited
to the specific foreign-status materials
and components and specific finished
products described in the submitted
notification (as described below) and
subsequently authorized by the FTZ
Board.

Production under FTZ procedures
could exempt METC from customs duty
payments on the foreign status
components used in export production.
On its domestic sales, METC would be
able to choose the duty rates during
customs entry procedures that apply to
power and hand tools (duty rate ranges
from free to 12.5%) for the foreign status
inputs noted below. Customs duties also
could possibly be deferred or reduced
on foreign status production equipment.

The components and materials
sourced from abroad include oil and
grease, articles of plastic (tubing, hoses,
fittings, fasteners, stoppers, lids),
articles of rubber (caps, tubes, hoses,
gaskets, seals, guards, boots, covers),
articles of leather, felt seals, paper and
paperboard labels/seals/gaskets/boxes/
containers, printed materials, textile
carrying cases, sweatshirts, jackets,
gloves and hand warmers of textile
materials, articles of fiberglass,
fasteners, springs, wire, pins, spacers,
guides, copper wire/tubing/fasteners,
shovels, axes, pruners, shears, saws and
related parts, hand tools, metal brackets/
stoppers/sign plates, pumps and related
parts, heat guns, filters, machines,
presses and related tools, bearings and
related parts, parts of transmissions,
flywheels, gear boxes, electric motors
and generators, batteries, lamps, radios
and related equipment, electrical
components, printed circuit boards/
assemblies, controllers, cameras, coaxial
cable, insulated fittings, wheel
assemblies, rangefinders, levels,
calculating/measuring instruments and
related parts, micrometers, gauges,
calipers, tape measures, thermometers,
pyrometers, barometers and related
parts, multi-meters, fork meters, laser
levels, test benches, displays, and LED
lights (duty rate ranges from free to
28.2%). Inputs included in certain
textile categories (classified within
HTSUS Subheadings 4202.92, 6101.20,
6101.30, 6201.93, 6201.99, 6202.93,
6202.99, 6216.00, 6217.10 and 6307.90)
will be admitted to the proposed
subzone under privileged foreign status
(19 CFR 146.41) or domestic (duty paid)
status (19 CFR 146.43).

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary at the address below. The
closing period for their receipt is April
30, 2013.

A copy of the notification will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the Board’s
Web site, which is accessible via
www.trade.gov/ftz.

For further information, contact Pierre
Duy at Pierre.Duy@trade.gov or (202)
482—-1378.

Dated: March 15, 2013.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2013—-06554 Filed 3—-20-13; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-801]

Certain Frozen Fish Fillets From the
Socialist Republic of Vietnam: Final
Results of Antidumping Duty
Administrative Review and New
Shipper Reviews; 2010-2011

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(“the Department”) published the
Preliminary Results of the eighth
administrative review and aligned new
shipper reviews on certain frozen fish
fillets from the Socialist Republic of
Vietnam (‘“Vietnam”) on September 12,
2012.1 We gave interested parties an
opportunity to comment on the
Preliminary Results. Based upon our
analysis of the comments and
information received, we made changes
to the margin calculations for these final
results. The final dumping margins are
listed below in the “Final Results of the
Administrative Reviews” section of this
notice. The period of review (“POR”) is
August 1, 2010, through July 31, 2011.
DATES: Effective Date: March 21, 2013.
FOR FURTHER INFORMATION CONTACT: Paul
Walker (Anvifish), Susan Pulongbarit
(Vinh Hoan), Alex Montoro (An Phu
and Godaco) or Seth Isenberg (Docifish),
AD/CVD Operations, Office 9, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution

1 See Certain Frozen Fish Fillets from the Socialist
Republic of Vietnam: Preliminary Results of the
Eighth Antidumping Duty Administrative Review
and Ninth New Shipper Reviews, Partial Rescission
of Review, and Intent to Revoke Order in Part, 77
FR 56180 (September 12, 2012) (““Preliminary
Results™).


http://www.whitehouse.gov/sites/default/files/omb/procurement/memo/service-contract-inventories-guidance-11052010.pdf
http://www.whitehouse.gov/sites/default/files/omb/procurement/memo/service-contract-inventories-guidance-11052010.pdf
http://www.whitehouse.gov/sites/default/files/omb/procurement/memo/service-contract-inventories-guidance-11052010.pdf
http://www.whitehouse.gov/sites/default/files/omb/procurement/memo/service-contract-inventories-guidance-11052010.pdf
http://www.whitehouse.gov/sites/default/files/omb/procurement/memo/service-contract-inventories-guidance-11052010.pdf
http://www.osec.doc.gov/oam/
http://www.osec.doc.gov/oam/
mailto:Pierre.Duy@trade.gov
http://www.trade.gov/ftz
mailto:vwinters@doc.gov
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Avenue NW., Washington, DC 20230;
telephone 202-482-0413, 202-482—
4031, 202—482-0238, or 202—482-0588,
respectively.

SUPPLEMENTARY INFORMATION:

Background

The Department published the
Preliminary Results on September 12,
2012.2 Between November 20, 2012 and
December 4, 2012 interested parties
submitted surrogate value data for
consideration in the final results. On
December 12, 2012, the Department
released verification reports for its
verification of Vinh Hoan Corporation
(“Vinh Hoan”).3 On December 13, 2012,
the Department extended the final
results to March 13, 2013.4 Between
December 21, 2012 and January 17,
2013, interested parties submitted case
and rebuttal briefs. On February 21,
2013 the Department held both public
and closed hearings.

Scope of the Order

The merchandise subject to the order
is frozen fish fillets, including regular,
shank, and strip fillets and portions
thereof, whether or not breaded or
marinated, of the species Pangasius
Bocourti, Pangasius Hypophthalmus
(also known as Pangasius Pangasius),
and Pangasius Micronemus. The
products are currently classifiable under
the Harmonized Tariff Schedule of the
United States (“HTSUS”) subheadings
1604.19.4000, 1604.19.5000,
0305.59.4000, 0304.29.6033 (Frozen
Fish Fillets of the species Pangasius
including basa and tra). Although the
HTSUS subheadings are provided for
convenience and customs purposes, the

21d.

3 See Memorandum to the File, from Susan
Pulongbarit, through Scot T. Fullerton,
“Verification of the Sales and Factors of Production
Response of Vinh Hoan Corporation in the 2010-
2011 Administrative Review of Certain Frozen Fish
Fillets from the Socialist Republic of Vietnam,”
dated December 14, 2012; see also Memorandum to
the File, from Susan Pulongbarit and Kabir
Archuletta, through Scot T. Fullerton, “Verification
of the CEP Sales Response of Vinh Hoan
Corporation in the 8th Antidumping Duty
Administrative Review of Certain Frozen Fish
Fillets from the Socialist Republic of Vietnam,”
dated December 14, 2012.

4 See Memorandum to Gary Taverman, Senior
Adpvisor, through James Doyle, Office Director, from
Paul Walker, Case Analyst, “‘Certain Frozen Fish
Fillets from the Socialist Republic of Vietnam:
Extension of Deadline for Final Results of the
Eighth Antidumping Duty Administrative Review
and Aligned New Shipper Reviews,” dated
December 13, 2012.

written description of the scope of the
order remains dispositive.5

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties in these
reviews are addressed in the Issues and
Decision Memorandum. A list of the
issues which parties raised is attached
to this notice as Appendix I. The Issues
and Decision Memorandum is a public
document and is on file in the Central
Records Unit (“CRU”’), Room 7046 of
the main Department of Commerce
building, as well as electronically via
Import Administration’s Antidumping
and Countervailing Duty Centralized
Electronic Service System (“IA
ACCESS”’). IA ACCESS is available to
registered users at http://
iaaccess.trade.gov and in the CRU. In
addition, a complete version of the
Issues and Decision Memorandum can
be accessed directly on the internet at
http://www.trade.gov/ia/. The signed
Issues and Decision Memorandum and
the electronic versions of the Issues and
Decision Memorandum are identical in
content.

Final Partial Rescission

In the Preliminary Results, the
Department preliminarily rescinded the
administrative review with respect to
seven companies: (1) Bien Dong Seafood
Company Ltd.; (2) International
Development & Investment Corporation;
(3) Cuu Long Fish Joint Stock Company;
(4) Thien Ma Seafood Co., Ltd.; (5) East
Sea Seafoods Limited Liability
Company; ¢ (6) Cantho Import-Export
Seafood Joint Stock Company; and (7)
Thuan An Production Trading &
Services Co., Ltd. (collectively, the “No
Shipment Companies”). These
companies reported that they had no
shipments of subject merchandise to the
United States during the POR, and our
examination of shipment data from U.S.
Customs and Border Protection (““CBP”’)
confirmed that there were no entries of
subject merchandise made by these
companies during the POR.7 Subsequent

5 See “Certain Frozen Fish Fillets from the

Socialist Republic of Vietnam: Issues and Decision
Memorandum for the Final Results of the Eighth
Administrative Review and Aligned New Shipper
Reviews,” dated concurrently with this notice
(“Issues and Decision Memorandum’’) and
incorporated herein by reference, for a complete
description of the Scope of the Order.

6Includes the trade name East Sea Seafoods LLC.

7 See Preliminary Results, 77 FR at 56181.

to the Preliminary Results, the
Department did not receive any
comments or information indicating that
the No Shipment Companies made sales
of subject merchandise to the United
States during the POR. Therefore,
pursuant to 19 CFR 351.213(d)(3), we
are rescinding the administrative review
with respect to the No Shipment
Companies.

In addition, we preliminarily
rescinded the administrative review
with respect to An Phu Seafood
Corporation (“An Phu”), Docifish
Corporation (“Docifish”’), and Godaco
Seafood Joint Stock Company
(“Godaco”) (collectively, the ‘“New
Shipper Respondents”) because they
notified the Department that they made
no entries during the POR other than the
entries under review in the aligned new
shipper reviews. The Department’s
examination of shipment data from CBP
confirmed that there were no other
entries of subject merchandise made by
these companies during the POR, and
no information to the contrary has been
submitted since the Preliminary Results.
Therefore, we are rescinding the
administrative review with respect to
the New Shipper Respondents.

Changes Since the Preliminary Results

Based on a review of the record and
comments received from interested
parties regarding our Preliminary
Results, we have made certain revisions
to the margin calculations for Anvifish
Joint Stock Corporation (“Anvifish’’)
and Vinh Hoan.8 For the reasons
explained in the Issues and Decision
Memorandum at Comment I, we have
now selected Indonesia as the primary
surrogate country. We have also made
other changes to the margin calculations
of Anvifish and Vinh Hoan.® Finally,
the surrogate values memorandum
contains the further explanation of our
changes to the surrogate values.1©

8Vinh Hoan includes Vinh Hoan Corporation and
its affiliates Van Duc Food Export Joint Company
(“Van Duc”) and Van Duc Tien Giang (“VDTG”).

9 See accompanying Issues and Decision
Memorandum at Comments VIII and XVII and the
company-specific analysis memoranda, dated
concurrently with this notice.

10 See Memorandum to the File, through Scot T.
Fullerton, Program Manager, Office 9, from Paul
Walker, Case Analyst, “Certain Frozen Fish Fillets
from the Socialist Republic of Vietnam: Surrogate
Values for the Final Results,” dated concurrently
with this notice.


http://iaaccess.trade.gov
http://iaaccess.trade.gov
http://www.trade.gov/ia/
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Notice of Intent To Revoke the Order,
in Part

A. Vinh Hoan

In the Preliminary Results, we
preliminarily determined that Vinh
Hoan qualifies for revocation from the
antidumping duty order on certain
frozen fish fillets from Vietnam, and
invited parties to comment.

Pursuant to section 751(d) of the
Tariff Act of 1930, as amended (‘“‘the
Act”), the Department “may revoke, in
whole or in part” an antidumping duty
order upon completion of a review
under section 751(a) of the Act. In
determining whether to revoke an
antidumping duty order in part, the
Department considers (a) whether the
company in question has sold subject
merchandise at not less than normal
value for a period of at least three
consecutive years, (b) whether the
company has agreed in writing to its
immediate reinstatement in the order, as
long as any exporter or producer is
subject to the order, if the Department
concludes that the company, subsequent
to revocation, sold the subject
merchandise at less than normal value,
and (c) whether the continued
application of the antidumping duty
order is otherwise necessary to offset
dumping.11

For these final results, Vinh Hoan has
not been assigned a zero or de minimis
margin.12 As a consequence, the
Department finds that Vinh Hoan has
not met the criteria listed in 19 CFR
351.222(b)(2)(i) and is, therefore, not
eligible for revocation.

B. QVD Food Company Ltd. (“QVD”)

In the Preliminary Results, we noted
that QVD sold subject merchandise at
less than normal value in the prior
administrative review and that this was
one of the factors which disqualified
them from revocation.13 In fact, the
Department’s policy is that a company
which requests revocation must be
selected as a mandatory respondent in

11 See 19 CFR 351.222(b)(2)(i)(A)—(C).

12 See Memorandum to the File, from Susan
Pulongbarit, through Scot T. Fullerton, “Eighth
Administrative Review of Certain Frozen Fish
Fillets from the Socialist Republic of Vietnam: Final
Results Analysis Memorandum for Vinh Hoan
Corporation,” dated March 13, 2013, at 1.

13 See Preliminary Results, 77 FR at 56187.

order for the Department to consider the
revocation request.’* As QVD was not
selected as a mandatory respondent,15 it
is not eligible for revocation.

Separate Rates

In our Preliminary Results, we
determined that the following
companies, in addition to Anvifish,
Vinh Hoan, and the New Shipper
Respondents, met the criteria for
separate rate status: (1) An Giang
Agriculture and Food Import-Export
Joint Stock Company; (2) Asia
Commerce Fisheries Joint Stock
Company; (3) Binh An Seafood Joint
Stock Company; (4) Cadovimex II
Seafood Import-Export and Processing
Joint Stock Company; (5) Hiep Thanh
Seafood Joint Stock Company; (6) Hung
Vuong Corporation; (7) Nam Viet
Corporation; (8) NTSF Seafoods Joint
Stock Company; (9) QVD; (10) Saigon
Mekong Fishery Co., Ltd.; (11) Southern
Fisheries Industries Company Ltd.; and
(12) Vinh Quang Fisheries Corporation
(collectively, the “Separate Rate
Respondents”).16 We have not received
any information since the issuance of
the Preliminary Results that provides a
basis for reconsideration of these
determinations. Therefore, the
Department continues to find that the
Separate Rate Respondents meet the
criteria for a separate rate.

Rate for Non-Selected Companies

We selected Anvifish and Vinh Hoan
as mandatory respondents in this
administrative review.1? The statute and
the Department’s regulations do not
directly address the establishment of a
rate to be applied to companies not
selected for individual examination
where the Department limited its
examination in an administrative review
pursuant to section 777A(c)(2) of the
Act. Generally, the Department’s

14 See, e.g., Certain Frozen Warmwater Shrimp
from the Socialist Republic of Vietnam: Preliminary
Results, Partial Rescission, and Request for
Revocation, In Part, of the Fifth Administrative
Review, 76 FR 12054 (March 4, 2011) unchanged in
Certain Frozen Warmwater Shrimp from the
Socialist Republic of Vietnam: Final Results and
Final Partial Rescission of Antidumping Duty
Administrative Review, 76 FR 56158 (September 12,
2011).

15 See Preliminary Results, 77 FR at 56180.

16 See id. at 56182.

17 Id. at 56180.

practice in cases involving limited
selection based on exporters accounting
for the largest volumes of trade has been
to look to section 735(c)(5) of the Act for
guidance, which provides instructions
for calculating the all-others rate in an
investigation. Section 735(c)(5)(A) of the
Act instructs that we are not to calculate
an all-others rate using any zero or de
minimis margins or any margins based
entirely on facts available. Section
735(c)(5)(B) of the Act also provides
that, where all margins are zero rates, de
minimis rates, or rates based entirely on
facts available, we may use ‘“‘any
reasonable method” for assigning the
rate to non-selected respondents. In the
Preliminary Results, because we did not
calculate margins for Anvifish and Vinh
Hoan, and in accordance with
Bearings,'® we assigned zero percent
margins to the Separate Rate
Companies. However, in the final
results, we have calculated rates above
de minimis for Anvifish and Vinh Hoan.

Therefore, consistent with section
735(c)(5)(A) of the Act and the
Department’s practice, we have assigned
the average rate calculated for Anvifish
and Vinh Hoan to the Separate Rate
Respondents. Because the rates
calculated for Anvifish and Vinh Hoan
have changed since the Preliminary
Results, the margin assigned to the
Separate Rate Respondents has also
changed accordingly.

Vietnam-Wide Rate and Vietnam-Wide
Entity

In the Preliminary Results, we
determined that three companies failed
to demonstrate their eligibility for a
separate rate.1® Therefore, we
preliminarily assigned the entity a rate
of 2.11 USD/kg, the current rate applied
to the Vietnam-wide entity. We have not
received any information since issuance
of the Preliminary Results that provides
a basis for reconsidering this
determination, and will therefore
continue to apply the entity rate of 2.11
USD/kg to these three companies.

18 ]d. at 56182 (citing Ball Bearings and Parts
Thereof From France, Germany, and Italy:
Preliminary Results of Antidumping Duty
Administrative Reviews and Rescission of
Antidumping Duty Administrative Reviews in Part,
77 FR 33159 (June 5, 2012) (“Bearings”)).

19]d. at 56183.
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Final Results of the Administrative
Reviews

The weighted-average dumping
margins for the administrative review
are as follows:

Exporter

Weighted-average
margin
(dollars/
kilogram) 20

Vinh Hoan Corporation 21
Anvifish Joint Stock Company 22

An Giang Agriculture and Food Import-Export Joint Stock Company
Asia Commerce Fisheries Joint Stock Company
Binh An Seafood Joint STOCK COMPANY .......ooiiiiiiiii e r e sn e s
Cadovimex Il Seafood Import-Export and Processing Joint Stock Company
Hiep Thanh Seafood Joint Stock Company ......

Hung Vuong Corporation ...........ccccceueeeeene
Nam Viet Corporation ...........ccceeu.e.
NTSF Seafoods Joint Stock Company ..
QVD Food Company Ltd23 .............
Saigon Mekong Fishery Co., L
Southern Fisheries Industries Company Ltd
Vinh Quang Fisheries Corporation ...........

VIetNam-WIdE RAIE24 ...ttt e ettt e e e e e ettt aeeeeeeeeeeaaaeeeeeeesaasssaeeeeeeeaasssaeaeeaessasssseeeeeeesasssssseeeseannssseneeeessanes

0.19
1.34
0.77
0.77
0.77
0.77
0.77
0.77
0.77
0.77
0.77
0.77
0.77
0.77
2.1

The weighted-average dumping
margins for the new shipper reviews are
as follows:

Manufacturer

Exporter

Weighted-average
margin
(dollars/kilogram)

An Phu Seafood Corporation
Docifish Corporation
An Phat Import-Export Seafood Co. Ltd

An Phu Seafood Corporation ......
Docifish Corporation ..........cccccoeeveeeneene
Godaco Seafood Joint Stock Company ........c.ccceeceeeiieeneneeenn.

1.37
3.87
1.81

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Act and 19 CFR 351.212(b), the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries of subject
merchandise in accordance with the
final results of this review. The
Department intends to issue appropriate
assessment instructions directly to CBP
15 days after publication of the final
results of this administrative review.

For assessment purposes, we
calculated importer (or customer)-
specific assessment rates for
merchandise subject to this review. We

201n the third administrative review of this order,
the Department determined that it would calculate
per-unit assessment and cash deposit rates for all
future reviews. See Certain Frozen Fish Fillets from
the Socialist Republic of Vietnam: Final Results of
Antidumping Duty Administrative Review and
Partial Rescission, 73 FR 15479 (March 24, 2008).

21 This rate is applicable to the Vinh Hoan Group
which includes Vinh Hoan, Van Duc, and VDTG.
In the sixth review of this order, the Department
found Vinh Hoan, Van Duc, and VDTG to be a
single entity and, because there have been no
changes to this determination since that
administrative review, we continue to find these
companies to be part of a single entity. Therefore,

will continue to direct CBP to assess
importer-specific assessment rates based
on the resulting per-unit (i.e., per-
kilogram) rates by the weight in
kilograms of each entry of the subject
merchandise during the POR.
Specifically, we calculated importer-
specific duty assessment rates on a per-
unit rate basis by dividing the total
dumping margins (calculated as the
difference between normal value and
export price, or constructed export
price) for each importer by the total
sales quantity of subject merchandise
sold to that importer during the POR. If
an importer (or customer)-specific

we will assign this rate to the companies in the
single entity. See Certain Frozen Fish Fillets From
the Socialist Republic of Vietnam: Notice of
Preliminary Results and Partial Rescission of the
Sixth Antidumping Duty Administrative Review
and Sixth New Shipper Review, 75 FR 56061
(September 15, 2010).

22Includes the trade name Anvifish Co., Ltd.

23 This rate is also applicable to QVD Dong Thap
Food Co., Ltd and Thuan Hung Co., Ltd.
(“THUFICO”). In the second review of this order,
the Department found QVD, QVD Dong Thap Food
Co., Ltd. and THUFICO to be a single entity and,
because there have been no changes to this

assessment rate is de minimis (i.e., less
than 0.50 percent), the Department will
instruct CBP to assess that importer (or
customer’s) entries of subject
merchandise without regard to
antidumping duties, in accordance with
19 CFR 351.106(c)(2).

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication

determination since that administrative review, we
continue to find these companies to be part of a
single entity. Therefore, we will assign this rate to
the companies in the single entity. See Certain
Frozen Fish Fillets from the Socialist Republic of
Vietnam: Preliminary Results of Antidumping Duty
Administrative Review, 71 FR 53387 (September 11,
2006).

24 The Vietnam-wide rate includes the following
companies which are under review, but which did
not submit a separate rate application or
certification: Nam Viet Company Limited; East Sea
Seafoods Joint Venture Co., Ltd.; and Vinh Hoan
Company, Ltd.
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date, as provided for by section
751(a)(2)(C) of the Act: (1) For the
exporters listed above, the cash deposit
rate will be the rate established in the
final results of review (except, if the rate
is zero or de minimis, i.e., less than 0.5
percent, a zero cash deposit rate will be
required for that company); (2) for
previously investigated or reviewed
Vietnamese and non-Vietnamese
exporters not listed above that have
separate rates, the cash deposit rate will
continue to be the exporter-specific rate
published for the most recent period; (3)
for all Vietnamese exporters of subject
merchandise which have not been
found to be entitled to a separate rate,
the cash deposit rate will be the
Vietnam-wide rate of 2.11 USD/kg; and
(4) for all non-Vietnamese exporters of
subject merchandise which have not
received their own rate, the cash deposit
rate will be the rate applicable to the
Vietnamese exporters that supplied that
non-Vietnamese exporter. The deposit
requirements, when imposed, shall
remain in effect until further notice.

The following cash deposit
requirements will be effective upon
publication of the final results of these
new shipper reviews for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For subject
merchandise produced and exported by
An Phu, Docifish and Godaco, the cash
deposit rate will be the rate established
in the final results of these new shipper
reviews; (2) for subject merchandise
exported by An Phu, Docifish and
Godaco, but not manufactured by An
Phu, Docifish and Godaco, respectively,
the cash deposit rate will continue to be
the Vietnam-wide rate, i.e., $2.11/kg;
and (3) for subject merchandise
manufactured by An Phu, Docifish and
Godaco, but exported by any other
party, the cash deposit rate will also be
the Vietnam-wide rate. The cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Reimbursement of Duties

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this POR. Failure to
comply with this requirement could
result in the Department’s presumption
that reimbursement of antidumping
duties has occurred and the subsequent
assessment of doubled antidumping
duties.

Administrative Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective order (“APO”) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return or destruction of APO
materials, or conversion to judicial
protective order, is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

We are issuing and publishing these
administrative reviews and notice in
accordance with sections 751(a)(1) and
777(1) of the Act.

Dated: March 13, 2013.
Paul Piquado,

Assistant Secretary for Import
Administration.

Appendix I—Issues and Decision
Memorandum

Comment I: Selection of the Surrogate
Country
A. Economic Comparability
B. Significant Producer of Comparable
Merchandise
C. Data Considerations—Whole Live Fish
Comment II: Surrogate Financial Ratios
Comment III: Labor
Comment IV: Sawdust
Comment V: Rice Husk
Comment VI: Zeroing
Comment VII: By-Products
A. Fish Waste, Fish Belly, and Fish Skin
B. Fish Oil and Fish Meal
C. Frozen Broken Meat
D. Fresh Broken Meat
Company-Specific Issues
Comment VIII: Application of AFA to Vinh
Hoan
Comment IX: Vinh Hoan’s Gross Weight vs.
Net Weight
Comment X: Vinh Hoan’s Revocation
Comment XI: Vinh Hoan’s Whole Fish
Consumption
Comment XII: Vinh Hoan’s Imputed
Expenses for Constructed Export Price
Comment XIII: Vinh Hoan’s Market Economy
Purchases
Comment XIV: Vinh Hoan’s Verification
Report Clarifications
Comment XV: Vinh Hoan’s Programming
Changes
Comment XVI: GODACO’s & DOCIFISH’s
Revised Databases
Comment XVII: An Phu’s Tape and Strap
Calculation

[FR Doc. 2013—-06550 Filed 3-20-13; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Western Pacific
Community Development Program
Process

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

DATES: Written comments must be
submitted on or before May 20, 2013.

ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at [Jessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Jarad Makaiau (808) 944—
2108 or Jarad.Makaiau@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This request is for an extension of a
currently approved information
collection.

The Federal regulations at 50 CFR
part 665 authorize the Regional
Administrator of the National Marine
Fisheries Service (NMFS), Pacific Island
Region to provide eligible western
Pacific communities with access to
fisheries that they have traditionally
depended upon, but may not have the
capabilities to support continued and
substantial participation, possibly due
to economic, regulatory, or other
barriers. To be eligible to participate in
the western Pacific community
development program, a community
must meet the criteria set forth in 50
CFR part 665.20, and submit a
community development plan that
describes the purposes and goals of the
plan, the justification for proposed
fishing activities, and the degree of
involvement by the indigenous
community members, including contact
information.
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This collection of information
provides NMFS and the Western Pacific
Fishery Management Council with data
to determine whether a community that
submits a community development plan
meets the regulatory requirements for
participation in the program, and
whether the activities proposed under
the plan are consistent with the intent
of the program, the Magnuson-Stevens
Fishery Conservation and Management
Act, and other applicable laws. The
information is also important for
evaluating potential impacts of the
proposed community development plan
activities on fish stocks, endangered
species, marine mammals, and other
components of the affected environment
for the purposes of compliance with the
National Environmental Policy Act, the
Endangered Species Act and other
applicable laws.

II. Method of Collection

The collection of information of a
community development plan involves
no forms, and respondents have a
choice of submitting information by
electronic transmission or by mail.

III. Data

OMB Control Number: 0648—0612.

Form Number: None.

Type of Review: Regular submission
(extension of a currently approved
collection).

Affected Public: Business or other for
profit organizations, and individuals or
households.

Estimated Number of Respondents: 5.

Estimated Time per Response: 6
hours.

Estimated Total Annual Burden
Hours: 30.

Estimated Total Annual Cost to
Public: $50 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB

approval of this information collection;
they also will become a matter of public
record.

Dated: March 15, 2013.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2013-06466 Filed 3—20-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XC576
Endangered Species; File No. 17787

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application.

SUMMARY: Notice is hereby given that
the NMFS Southeast Fisheries Center
(SEFSQ); 75 Virginia Beach Drive,
Miami, FL 33149 [Responsible Party:
Bonnie Ponwith, Ph.D.], has applied in
due form for a permit to take smalltooth
sawfish (Pristis pectinata) for purposes
of scientific research.

DATES: Written, telefaxed, or email
comments must be received on or before
April 22, 2013.

ADDRESSES: The application and related
documents are available for review by
selecting Records Open for Public
Comment from the Features box on the
Applications and Permits for Protected
Species (APPS) home page, https://
apps.nmfs.noaa.gov, and then selecting
File No. 17787 from the list of available
applications.

These documents are also available
upon written request or by appointment
in the following offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone (301)
427-8401; fax (301) 713—0376; and

Southeast Region, NMFS, 263 13th
Avenue South, Saint Petersburg, FL
33701; phone (727) 824-5312; fax (727)
824-5309.

Written comments on this application
should be submitted to the Chief,
Permits and Conservation Division:

e By email to
NMFS.PriComments@noaa.gov (include
the File No. in the subject line of the
email);

¢ By facsimile to (301) 713—-0376; or

e At the address listed above.

Those individuals requesting a public
hearing should submit a written request

to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Colette Cairns or Malcolm Mohead,
(301) 427-8401.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Endangered Species Act
of 1973, as amended (ESA; 16 U.S.C.
1531 et seq.) and the regulations
governing the taking, importing, and
exporting of endangered and threatened
species (50 CFR parts 222-226).

The applicant proposes to gather life
history information on smalltooth
sawfish. The purpose of the research is
to investigate the movements and
habitat use of smalltooth sawfish in
Florida waters, primarily in the region
of the Florida coast from Naples to Key
West, encompassing the Ten Thousand
Islands. Up to 100 neonate and 40
juvenile and adult sawfish would be
captured annually by longline, gillnet,
seine net, and recreational angling gear.
All captured sawfish are measured,
tagged, sampled, and released. Tagging
methods would include dart tags,
passive integrated transponder tags, and
external satellite tags (e.g., Smart
Position Only Transmitting tags, Pop-Up
Archival Transmitting tags) and internal
acoustic tags. Tissue and blood samples
would also be taken. Dead sawfish
acquired through strandings or from law
enforcement confiscations would be
sampled for scientific purposes. The
permit is requested for a duration of 5
years.

Dated: March 18, 2013.
P. Michael Payne,

Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 2013-06467 Filed 3—20-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC568

Endangered and Threatened Species;
Take of Anadromous Fish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of an application for a
new scientific research permit (16506)
and notice of withdrawal of a scientific
research permit application (16128).
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SUMMARY: Notice is hereby given that
NMFS has received a scientific research
permit application request relating to
salmonids listed under the Endangered
Species Act (ESA). The proposed
research permit is intended to increase
knowledge of the species and to help
guide management and conservation
efforts. The application and related
documents may be viewed online at:
https://apps.nmmfs.noaa.gov/preview/
preview open for comment.cfm. These
documents are also available upon
written request or by appointment by
contacting NMFS by phone (707) 575—
6097 or fax (707) 578-3435.

DATES: Written comments on the permit
application must be received at the
appropriate address or fax number (see
ADDRESSES) no later than 5 p.m. Pacific
standard time on April 22, 2013.
ADDRESSES: Written comments on either
application should be submitted to the
Protected Resources Division, NMFS,
777 Sonoma Avenue, Room 325, Santa
Rosa, CA 95404. Comments may also be
submitted via fax to (707) 578-3435 or
by email to FRNpermits.SR@noaa.gov.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Jahn, Santa Rosa, CA (ph.: 707—
575-6097, email.:
Jeffrey.Jahn@noaa.gov).

SUPPLEMENTARY INFORMATION:

Species Covered in This Notice

This notice is relevant to federally
threatened Central California Coast
steelhead (Oncorhynchus mykiss),
endangered Central California Coast
coho salmon (O. kisutch), threatened
California Coastal Chinook salmon (O.
tshawytscha), threatened Southern
Oregon/Northern California coho
salmon (O. kisutch), and threatened
Northern California steelhead (O.
mykiss).

Authority

Scientific research permits are issued
in accordance with section 10(a)(1)(A)
of the ESA of 1973 (16 U.S.C. 1531-
1543) and regulations governing listed
fish and wildlife permits(50 CFR parts
222-226). NMFS issues permits based
on findings that such permits: (1) Are
applied for in good faith; (2) if granted
and exercised, would not operate to the
disadvantage of the listed species which
are the subject of the permits; and (3)
are consistent with the purposes and
policies set forth in section 2 of the
ESA. The authority to take listed species
is subject to conditions set forth in the
permits.

Anyone requesting a hearing on the
application listed in this notice should
set out the specific reasons why a
hearing on the application would be

appropriate (see ADDRESSES). Such
hearings are held at the discretion of the
Assistant Administrator for Fisheries,
NMFS.

Application Received

Permit 16506

Michael Podlech (Aquatic Ecologist)
is requesting a 5-year scientific research
permit to take juvenile, smolt and adult
Central California Coast (CCC) steelhead
and juvenile, smolt and adult CCC coho
salmon, (ESA-listed salmonids)
associated with two research studies
within Sonoma and San Mateo counties
in California. In the studies described
below, the researcher does not expect to
kill any listed fish but a small number
may die as an unintended result of the
research activities.

These projects are part of an ongoing
effort to monitor population status and
trends of ESA-listed salmonids within
Squaw Creek (Sonoma County) and
Pescadero Creek (San Mateo County).
The objectives are to: (1) Monitor
salmonid smolt outmigration, (2)
determine summer juvenile rearing, (3)
assess whether previous NMFS CCC
coho salmon broodstock releases have
resulted in wild progeny, and (4) gather
population data to inform ongoing
watershed restoration and salmonid
recovery efforts in Pescadero Creek. In
these projects, ESA-listed salmonids
will be captured (electrofishing and
fyke-net), anesthetized, handled
(identified, measured, weighed), a
subset of these captured fish will be fin-
clipped (marked), tissue sampled (fin-
clip), scale sampled, and released. All
data and information will be shared
with county, state, and federal entities
for use in conservation and restoration
planning efforts related to ESA-listed
salmonids.

Study 1 is a CCC steelhead population
monitoring study in Squaw Creek, this
watershed has been developed for
geothermal power production by the
Calpine Corporation, but is otherwise
pristine. The Squaw Creek Aquatic
Monitoring Program (SCAMP), initiated
in 1984 to track the population
dynamics in this Sonoma County
watershed. A Smith and Root backpack
electrofisher will be used annually from
August 15-September 15 for two to three
days of sampling. Electroshocked
juvenile CCC steelhead will be handled
minimally and released back into the
habitat they were captured.

Study 2 will monitor the CCC
steelhead and CCC coho salmon
population trends in Pescadero Creek,
San Mateo County. A fyke net trap will
be placed in the main channel of
Pescadero Creek within a reach

extending from the upper limit of tidal
influence upstream for approximately
0.5 mile. The trap will be set to fish
from March 1 through June 15 on a four
days a week schedule. Adult and smolt
salmonids will be captured (fyke net),
anesthetized, and handled. A subset of
these captured fish will be fin-clipped
(marked), tissue sampled (fin-clip), and
scale sampled.

Permit 16128 Application Withdrawn

NMFS has received notice from the
United State Geological Survey (USGS)
California Cooperative Fish Research
Unit at Humboldt State University to
withdraw its application for a permit for
take of ESA-listed species associated
with scientific research. Notice was
published on April 19, 2011 (76 FR
21857) that USGS applied for a
scientific research permit under section
10(a)(1)(A) of the ESA. The permit
requested take of adult, smolt, and
juvenile threatened Southern Oregon/
Northern California Coast (SONCC)
coho salmon; adult, smolt, and juvenile
threatened California Coastal (CC)
Chinook salmon; and adult, smolt, and
juvenile threatened Northern California
(NC) steelhead. Associated with three
routine fish distribution and monitoring
research projects. During the permit
process the applicant decided to
collaborate with the California
Department of Fish and Wildlife
(Department), and include these three
projects in 4(d) research applications
annually renewed by the Department for
research and monitoring in the
Redwood Creek watershed. The
applicant will be gradually turning over
these long term projects to the
Department to carry on the research and
monitoring after the applicant’s
retirement. The applicant requested this
withdrawal via email on June 12, 2012
and the permit application was
withdrawn on June 13, 2012.

This notice is provided pursuant to
section 10(c) of the ESA. NMFS will
evaluate the applications, associated
documents, and comments submitted to
determine whether the applications
meet the requirements of section 10(a)
of the ESA and Federal regulations. The
final permit decisions will not be made
until after the end of the 30-day
comment period. NMFS will publish
notice of its final actions in the Federal
Register.

Dated: March 18, 2013.
Helen Golde,

Acting Office Director, Office of Protected
Resources, National Marine Fisheries Service.

[FR Doc. 2013—06482 Filed 3—-20-13; 8:45 am]|
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC579

South Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The South Atlantic Fishery
Management Council (Council) will
hold a series of public hearings
pertaining to Amendment 30 to the
Snapper Grouper Fishery Management
Plan (FMP).

DATES: The meetings will be held from
April 15, 2013 through April 25, 2013.
All meetings will be held from 4 p.m.
to 7 p.m. except for the April 23, 2013
meeting in North Charleston, SC. This
meeting will follow a Snapper Grouper
Advisory Panel meeting and will be
held from 5:30 p.m. until 7 p.m.
ADDRESSES: See SUPPLEMENTARY
INFORMATION for specific meeting
locations.

Council address: South Atlantic
Fishery Management Council, 4055
Faber Place Drive, Suite 201, N.
Charleston, SC 29405.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, Public Information Officer,
SAFMC,; telephone: (843) 571-4366 or
toll free (866) SAFMC—-10; fax: (843)
769-4520; email:
kim.iverson@safmec.net.

SUPPLEMENTARY INFORMATION: The
meeting locations are as follows:

1. Monday, April 15, 2013:
Jacksonville Marriott, 4670 Salisbury

Road, Jacksonville, FL 32256; telephone:

(904) 296-2222.

2. Tuesday, April 16, 2013: Radisson
Resort at the Port, 8701 Astronaut
Boulevard, Cape Canaveral, FL 32920;
telephone: (321) 784—0000.

3. Wednesday, April 17, 2013:
Holiday Inn Key Largo, 99701 Overseas
Highway, Key Largo, FL 33037;
telephone: (305) 451-2121.

4. Tuesday, April 23, 2013: Hilton
Garden Inn, 5265 International
Boulevard, North Charleston, SC 29418;
telephone: (843) 308—9330.

5. Thursday, April 25, 2013:
Doubletree by Hilton New Bern/
Riverfront, 100 Middle Street, New
Bern, NC 28560; telephone: (252) 638—
3585.

The items of discussion are as
follows:

Public Hearing: Amendment 30 to the

Snapper Grouper FMP

1. This amendment considers a
requirement for vessels with a Federal
South Atlantic Commercial Snapper
Grouper Permit that harvest snapper
grouper stocks to be equipped with a
satellite communications system (Vessel
Monitoring Systems or VMS) in order to
monitor fishing activities. The SAFMC
is not considering a requirement for
VMS on recreational or for-hire vessels
unless these vessels also have a Federal
South Atlantic Commercial Snapper
Grouper Permit.

2. Written comments may be directed
to Bob Mahood, Executive Director,
SAFMC (see Council address) or via
email to:
SGAmend30Comments@safmc.net.
Comments will be accepted until 5 p.m.
on May 3, 2013.

Council staff will present an overview
of the amendment and will be available
for informal discussions and to answer
questions. Members of the public will
have an opportunity to go on record
after the presentation to record their
comments on the public hearing topics
for consideration by the Council. Local
Council representatives will attend the
meetings and listen to public comment.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during this meeting. Action will
be restricted to any issues arising after
publication of this notice that require
emergency action under section 305(c)
of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the Council’s intent to take final action
to address the emergency.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for auxiliary aids should be
directed to the council office (see
ADDRESSES) 3 days prior to the meeting.

Note: The times and sequence specified in
this agenda are subject to change.

Dated: March 18, 2013.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013—-06487 Filed 3—20-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC559

Fisheries of the Gulf of Mexico;
Southeast Data, Assessment, and
Review (SEDAR); Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of SEDAR 31 Gulf of
Mexico Red Snapper Assessment
Workshop Webinars 7 and 8.

SUMMARY: The SEDAR 31 assessment of
the Gulf of Mexico red snapper fishery
will consist of a series of workshops and
supplemental webinars. This notice is
for two webinars in the Assessment
Workshop portion of the SEDAR
process. See SUPPLEMENTARY
INFORMATION.

DATES: The SEDAR 31 Assessment
Workshop Webinars 7 and 8 will be
held on April 11 and 18, 2013,
respectively. The webinars will begin at
1 p.m. and conclude no later than 5 p.m.
EDT.

ADDRESSES: Meeting address: The
SEDAR 31 Assessment Workshop
Webinars 7 and 8 will be held via
GoToWebinar. The webinars are open to
members of the public. Those interested
in participating should contact Ryan
Rindone at SEDAR (see FOR FURTHER
INFORMATION CONTACT) to request an
invitation providing webinar access
information. Please request meeting
information at least 24 hours in
advance.

SEDAR address: 4055 Faber Place
Drive, Suite 201, N. Charleston, SC
29405.

FOR FURTHER INFORMATION CONTACT:
Ryan Rindone, SEDAR Coordinator;
telephone: (813) 348—1630; email:
ryan.rindone@gulfcouncil.org.

SUPPLEMENTARY INFORMATION: The Gulf
of Mexico, South Atlantic, and
Caribbean Fishery Management
Councils, in conjunction with NOAA
Fisheries and the Atlantic and Gulf
States Marine Fisheries Commissions,
have implemented the Southeast Data,
Assessment and Review (SEDAR)
process, a multi-step method for
determining the status of fish stocks in
the Southeast Region. SEDAR is a three-
step process including: (1) Data
Workshop; (2) Assessment Process
including a workshop and webinars;
and (3) Review Workshop. The product
of the Data Workshop is a data report
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which compiles and evaluates potential
datasets and recommends which
datasets are appropriate for assessment
analyses. The product of the Assessment
Process is a stock assessment report
which describes the fisheries, evaluates
the status of the stock, estimates
biological benchmarks, projects future
population conditions, and recommends
research and monitoring needs. The
assessment is independently peer
reviewed at the Review Workshop. The
product of the Review Workshop is a
Consensus Summary documenting
panel opinions regarding the strengths
and weaknesses of the stock assessment
and input data. Participants for SEDAR
Workshops are appointed by the Gulf of
Mexico, South Atlantic, and Caribbean
Fishery Management Councils and
NOAA Fisheries Southeast Regional
Office, Highly Migratory Species
Management Division, and Southeast
Fisheries Science Center. Participants
include: Data collectors and database
managers; stock assessment scientists,
biologists, and researchers; constituency
representatives including fishermen,
environmentalists, and non-
governmental organizations (NGOs);
international experts; and staff of
Councils, Commissions, and state and
federal agencies.

The items of discussion in the SEDAR
31 Assessment Workshop Webinars 7
and 8 are as follows:

Panelists will continue to review the
progress of modeling efforts for Gulf of
Mexico red snapper.

Although non-emergency issues not
contained in this agenda may come
before this group for discussion, those
issues may not be the subject of formal
action during these meetings. Action
will be restricted to those issues
specifically identified in this notice and
any issues arising after publication of
this notice that require emergency
action under section 305(c) of the
Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the intent to take final action to address
the emergency.

Special Accommodations

These meetings are accessible to
people with disabilities. Requests for
auxiliary aids should be directed to the
SEDAR office (see ADDRESSES) at least
10 business days prior to the meeting.

Note: The times and sequence specified in
this agenda are subject to change.

Dated: March 18, 2013.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013—-06488 Filed 3—20-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XC578

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Mid-Atlantic Fishery
Management Council (Council) and its
Research Set-Aside (RSA) Committee
will hold public meetings.

DATES: The meetings will be held on
Tuesday, April 9, 2013 through
Thursday, April 11, 2013. See
SUPPLEMENTARY INFORMATION for specific
dates and times.

ADDRESSES: The meetings will be held at
the Embassy Suites Raleigh Crabtree,
4700 Creedmoor Road, Raleigh, NC
27612; telephone: (919) 881-0000.
Council address: Mid-Atlantic Fishery
Management Council, 800 N. State St.,
Suite 201, Dover, DE 19901; telephone:
(302) 674—2331.
FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D. Executive
Director, Mid-Atlantic Fishery
Management Council; telephone: (302)
526-5255.

SUPPLEMENTARY INFORMATION:
Tuesday, April 9, 2013

1:30 until 3 p.m.—The RSA
Committee will meet.

3 p.m.—The Council will convene.

3 p.m. until 4 p.m.—2014 Tilefish
ABC will be discussed.

4 p.m. until 5 p.m.—The
Standardized Bycatch Reporting
Methodology (SBRM) will be discussed.

5 p.m. until 6 p.m.—A Listening
